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United States Court of Appeals for the 

District of Columbia 

1 Apr 20 Theodore Cogswell Register of Wills, Clerk 
of Probate Court 

I, Catherine T. Sheehy, do hereby make, publish and de¬ 
clare this as and for my last will and testament, hereby 
revoking and canceling any and all wills by! me heretofore 
made. 

ITEM 1. I give and bequeath to my sister, Margaret E. 
Kennedy, absolutely, thirty and three-fourths (30-3/4) 
shares of the capital stock of the P. H. Sheehy Co., a cor¬ 
poration organized under the laws of the St^te of Virginia. 

ITEM 2. I further give, devise and bequeath unto my 
said sister, Margaret E. Kennedy, in fee simple, the follow¬ 
ing described land and premises, situate in the District of 
Columbia, and being— 

“Part of lot numbered thirty-seven (37) in Jesse B. 
Haw’s subdivision of part of Mount Pleasant and “Pleas¬ 
ant Plains, ’ ’ in the District of Coumbia, as per plat thereof 
recorded in Liber J. A. S. 229 folio 341 of the Land Records 
of the District of Columbia, and described by metes and 
bounds as follows: Beginning at the southeast corner of 
said lot (supposed to be 117.09 feet north pf the North¬ 
western corner of Florida Avenue and Seventh Street ex¬ 
tended) ; thence Northerly along the Easternmost boundary 
line of said lot 20.75 feet to a point distant 20, feet from the 
Northeast corner of said lot; thence westerly in a line par¬ 
allel with the Northern line of said lot 76.80 feet; thence at 
right angles southerly to the south line of said lot; and 
thence Northeasterly along said South line 81jl0 feet to the 
beginning, except so much of the above described part of 
lot 37 conveved bv Patrick H. Sheehy and wifd, in Liber No. 
2819, at folio 213," j 

the said land and premises being improved by the building 
known as and numbered 2012 George Avenue Northwest, 
and being designated for purposes of taxation as lot eight 
hundred and thirty-eight (838) in square twenty-eight hun¬ 
dred and seventy-seven (2877). 
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ITEM 3. I further give, devise and bequeath unto my 
said sister, Margaret E. Kennedy, in fee simple, the 

Catherine T. Sheehy 

following described land and premises situate in the 
2 1 District of Columbia, and being— 

Lots numbered one hundred fifty-three (153) one 
hundred fifty-five (155), one hundred fifty-seven (157), one 
hundred fifty-nine (159), one hundred sixty-one (161); one 
hundred sixty-three (163); one hundred sixty-five (165); 
one hundred sixty-seven (167); one hundred sixty-nine 
(169); one hundred seventy-one (171); one hundred sev¬ 
enty-three (173); one hundred seventy-five (175); one hun¬ 
dred seventy-seven (177); one hundred seventy-nine (179); 
one hundred eighty-one (181); and one hundred eighty- 
three (183) in Block numbered nine (9) in the subdivision of 
“Montello”, as the same appears of record in the Survey¬ 
or’s Office of the District of Columbia. 

ITEM 4. I give and bequeath unto my brother, Frank 
P. Sheehy, absolutely, thirty (30) shares of the capital stock 
of the P. H. Sheehy Co., a corporation organized under 
the laws of the State of Virginia. 

ITEM 5.1 further give, devise and bequeath unto my said 
brother, Frank P. Sheehy, in fee simple, all of those lots or 
parcels of land, situate, lying and being in Jefferson Magis¬ 
terial District, Alexandria County, Virginia, and more par¬ 
ticularly described as follows: 

Lots 792 and 793 of the subdivision known as “DEL 
RAY”, as the same appears duly dedicted, platted, and re¬ 
corded in Deed Book 0, No. 4, Page 440, &c., of the land 
records of Alexandria County, Virginia, to which plat and 
dedication reference is hereby made for a more particular 
description of the said lots hereby conveyed; it being the 
same property which was conveyed to the said Mary Hiser 
Sheehv, in the name of Marv Hiser, bv deed from Charles 
E. Wood and wife, dated August 29th, 1896, and recorded 
on Deed Book W, Xo. 4, Page 414, of the said land records. 

ITEM 6. I further give, devise and bequeath unto my 
said brother, Frank P. Sheehy, in fee simple, the following 
described land and premises, situate in the District of Co¬ 
lumbia, and being lots lettered “U” and “V” in W. B. 

Catherine T. Sheehy 
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Todd’s subdivision of lots in Square numbered six 
3 hundred and thirty-eight (638), in the City of Wash¬ 
ington, District of Columbia, as per plat recorded 
in B page 70 in the office of the Surveyor for said District, 
the same being improved by premises numbered 453-455 
Delaware Avenue, Southwest. If I should during my life¬ 
time sell and convev the real estate in this! item devised, I 
then in lieu of the devise thereof to my said brother, give 
and bequeath unto him, the said Frank P. Sheehy, abso¬ 
lutely, the sum of Fifteen Hundred Dollars ($1500.00). The 
record title to said real estate is in mv name, but the said 

Frank P. Sheeliv is entitled to an undivided one-half inter- 

* 

est therein. j 

ITEM 7. I give and bequeath unto my sister, Josephine 
S. O’Donoghue, absolutely, thirty (30) shares of the stock 
of the P. H. Sheehy Co., a corporation formed under the 
laws of the State of Virginia. I 

ITEM 8. I further give, devise and becjueath unto my 
said sister, Josephine S. O’Donoghue, in feq simple, all my 
right, title and interest in and to the following described 
land and premises situate in the District of I Columbia, and 
being— j 

Lot numbered Fifty-nine (59) in Harry B. Willson’s sub¬ 
division of Block numbered Twenty-five (25), “Columbia 
Heights,” as per plat recorded in the Office of the Surveyor 
for the District of (Columbia in Liber Countv 120 at folio 171; 
subject to the covenants that when a building is erected on 
said lot it shall not be within 30 feet of the street line; that 
it shall not be used for manufacturing or niechanical pur¬ 
poses or for the sale of spirituous liquors, and the condition 
as to the building line shall run with the lahd; said Block 
numbered Twenty-five (25) being now knowh for purposes 
of assessment and taxation as Square numbered Twenty- 
eight hundred and fifty-nine (2859); subject 1 ! to the 30 foot 
building line as established in District Cofirt Cause No. 
1551 in the Supreme Court of the District ofj Columbia, the 
same being improved by premises numbered 2723 Thir¬ 
teenth Street, Northwest. 

Catherine T. Sheehy 
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ITEM 9. I give, devise and bequeath all the rest 

4 and residue of mv real estate unto mv sister, Mar- 
garet E. Kennedy, and my brother, Frank P. Sheehy, 

IN TRUST, however, to sell the same, either at public or 
private sale, upon such terms as in their discretion they 
may deem best, the purchaser or purchasers thereof not to 
be required to see to the application of the purchase money, 
and the proceeds thereof to distribute as follows: 

(a) To Agnes C. Sullivan the sum of Two Thousand Dol¬ 
lars ($2,000.00). 

(b) To my brother, Frank P. Sheehy, the sum of Two 
Thousand Dollars ($2,000.00). 

(c) To Maurice Edward Sheehy the sum of Two Thou¬ 
sand Dollars ($2,000.00). 

(d) To such of the children of my deceased brother, 
Stephen I. Sheehy, as may be living at the time of my death, 
the sum of Two Thousand Dollars ($2,000.00), to be divided 
among them in equal shares. 

(e) To Annie Maria Hodgkins the sum of Two Thousand 
Dollars ($2,000.00). 

(f) To Ellen V. McNerhanv the sum of Two Thousand 
Dollars ($2,000.00). 

; (g) To John J. Sheehv the sum of Five Hundred Dollars 
($500.00). 

ITEM 10. Pending the sale of the said real estate the 
said trustees shall have full power to collect the rents, issues 
and profits thereof and to pay interest, taxes and repairs 

Catherine T. Sheehy 

and other necessary expenses incidental to the man- 

5 agement thereof, the net income so derived from the 
said real estate to be and constitute part of the resi¬ 
due of mv estate. 

ITEM 11. I give, devise and bequeath all the rest and 
residue of my estate to my two sisters, Margaret E. Ken¬ 
nedy and Josephine S. O’Donoghue, in equal shares, abso¬ 
lutely and in fee simple. 

! ITEM 12. I hereby nominate and appoint my sister, 
Margaret E. Kennedy, and my brother, Frank P. Sheehy, 
to be the executors of this my last will and testament, and 
having full faith and confidence in them, I request that they 
be not required to give any official bond as such. 
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ITEM 13. I intend that this will shall operate upon and 
affect all estate of whatsoever character owned and pos¬ 
sessed by me at the time of my death. 

In Testimony Whereof, I have hereunto set my hand and 
seal, at the City of Washington, District oij Columbia, this 
twenty second (22) day of October, A. D. }930, to this my 
last will and testament, typewritten upon six pages. For 
the purpose of identifying the same I have signed my name 
on each of said pages. 

CATHERINE T. SHEEHY (Seal) 

j 

Signed, sealed, published and declared by the above testa¬ 
trix, Catherine T. Sheehv, as and for her last will and testa- 
ment in the presence of the undersigned, \^ho have at her 
request, in her presence, and in the presence of each other, 
affixed our signatures as attesting witnesses thereto, 

6 this 22d day of October, A. D. 1930. 

I 

LEON TOBRINER 
Address 932 Southern Bldg. 

BYRON U. GRAHAM 
Address 932 Southern Bldg. 

(Endorsement: Last Will and Testament of Catherine 
T. Sheehy, Filed April 20, 1935. Admitted to Probate and 
Record, June 10, 1935. Theodore Cogswell, Register of 
of Wills, D. C. Clerk of Probate Court. 

7 Filed Apr 24 1935 Theodore Cogswell Register of 
Wills, D. C. Clerk of Probate Court.! 

I 

In the Supreme Court of the District of Columbia 
Holding a Probate Court 

Adminis. No. 48241 

| 

In re Catherine T. Sheehy, Deceased. 

i 

I 

To the Supreme Court of the District of Columbia, hold¬ 
ing a Probate Court: 

The petition of Margaret E. Kennedy and Frank P. 
Sheehy respectfully shows: i 


! 

i 


i 
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1. That they are citizens of the United States and resi¬ 
dents of the District of Columbia. 

2. Catherine T. Sheehv, a citizen of the United States and 
a resident of the District of Columbia, unmarried, departed 
this life therein on the fourth day of April, 1935, testate, 
leaving her surviving the following, her brothers and sisters, 
and children of deceased brothers and sisters, as her heirs 
at law and next of kin: 

Your petitioner, 

Frank P. Sheehy Brother 
Your petitioner, 

Margaret E. Kennedy Sister 
Josephine S. O’Donogliue Sister 
Ellen V. McNerhany Sister 
Annie Maria Hodgkins Sister 

Maurice Edward Sheehv Brother 

8 Angela C. Jarvis 
(nee Sullivan) 

J. Patricia Sullivan 
Edward H. Sullivan 
Agnes L. Di Genaro 
(nee Sullivan) 

Gertrude Sullivan 
D. Francis Sullivan, Jr. 

Anne Keatts 
(nee Sullivan) 

Julia Sheehy 20 years 
Francis Sheehy 17 ” 

Eileen Sheehy 14 ” 

Rita Sheehy and 11 ” 

Eleanor Sheehy 9 ” 

J an adult, son of a 
deceased brother, 
John J. Sheehy. 

3. Said deceased at the time of her death was seized and 
possessed of the following real estate situate in the District 
of Columbia, 

“Part of lot numbered thirty-seven (37) in Jesse B. 
Haw’s subdivision of part of Mount Pleasant and “Pleas- 


all adults and children of 
a deceased sister, 
Agnes C. Sullivan. 


all minors, children of a 
deceased brother, 
Stephen I. Sheehy. 
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ant Plains,’’ in the District of Columbia, asj per plat thereof 
recorded in Liber J. A. S. 229 folio 341 of the Land Rec¬ 
ords of the District of Columbia, and described by metes 
and bounds as follows: Beginning at the southeast corner 
of said lot (supposed to be 117.09 fpet north of the 
9 Northwestern corner of Florida Avenue and Seventh 
Street extended); thence Northerly along the East¬ 
ernmost boundary line of said lot 20.75 feet to a point dis¬ 
tant 20 feet from the Northeast corner of jsaid lot; thence 
westerly in a line parallel with the Northern line of said lot 
76.80 feet; thence at right angles southerly to the south 
line of said lot; and thence Northeasterly j along said line 

81.10 feet to the beginning, except so much 6f the above de¬ 

scribed part of lot 37 conveyed by Patrick 1 H. Sheehy and 
wife, in Liber No. 2819, at folio 213, j 

the said land and premises being improved by the building 
known as and numbered 2012 Georgia Avenue, Northwest, 
and being designated for purposes of taxation as lot eight 
hundred and thirty-eight (838) in square twenty-eight 
hundred and seventy-seven (2877), assessed at $8,185.00. 
Also an undivided one-third interest in: j 

Part of Lot numbered Thirty-seven (37) in J. B. Haw’s 
subdivision of part of ‘‘Mount Pleasant” !and “Pleasant 
Plains”, as per plat recorded in Liber J. Aj S’. 229 at page 
341 in the Land Records of the District of i Columbia, and 
described as follows: beginning on the Southeasterly line 
of said lot at its point of intersection with the East line of 
the alley condemned in District Court Cause No. 1252 in the 
Supreme Court of the District of Columbia (a plat showing 
said alley being also recorded in Book 57 at| page 36 in the 
Surveyor’s Office of the District of Columbia) and running 
thence Northerly by and with said East line of said alley, 

74.11 feet, more or less, to the North line of said lot; thence 
Easterly along the North line of said lot, 361035 feet, more 
or less, to the West line of the part of said lot conveyed to 
Joseph D. Harris by deed recorded in Liber 736 at folio 345 
of said Land Records; thence Southerly witfy said Westerly 
line and with the Westerly line of another Deed to Joseph 
D. Harris and Elizabeth W. Harris recorded in Liber 736 
at folio 343 of the aforesaid Land Records, to the South¬ 
easterly line of said Lot numbered Thiriy-seven (37); 
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| 

thence Southwesterly along said Southeasterly line, 37.57 
feet to the place of beginning; 

said one-third interest being assessed at $1073.00, and being 
subject to an encumbrance of $930.00. 

10 Lots numbered one hundred fifty-three (153), one 
hundred fifty-five (155), one hundred fifty-seven 
(157), one hundred fifty-nine (159), one hundred sixty-one 
(161); one hundred sixty-three (163); one hundred sixty- 
five (165); one hundred sixty-seven (167); one hundred 
sixtv-nine (169); one hundred seventy-one (171); one hun¬ 
dred seventy-three (173); one hundred seventy-five (175); 
one hundred seventy-seven (177); one hundred seventy-nine 
(179); one hundred eighty-one (181); and one hundred 
eighty-three (183) in Block numbered nine (9) in the sub¬ 
division of “Montello”, as the same appears of record in 
the Surveyor’s office of the District of Columbia, 
assessed at $160.00. 

An undivided one-half interest in Lots lettered “L T ” and 
“V” in IV. B. Todd’s subdivision of lots in Square num¬ 
bered six hundred and thirty-eight (638), in the City of 
Washington, District of Columbia, as per plat recorded in 
B page 70 in the office of the Surveyor for said District, 
the same being improved by premises numbered 453-455 
Delaware Avenue, Southwest, 

said interest being assessed at $1,965.00, and subject to an 
encumbrance of $1,250.00. 

An undivided one-third interest in Lot numbered Fifty-nine 
(59) in Harry B. Willson’s subdivision of Block numbered 
Twenty-five (25), * 4 Columbia Heights,” as per plat re¬ 
corded in the Office of the Surveyor for the District of Co¬ 
lumbia in Liber County 20 at folio 171, subject to cove¬ 
nants, the same being improved by premises numbered 2723 
Thirteenth Street, Northwest, 

said interest being assessed at $2,788.00, and subject to an 
encumbrance of $2,166.00. 

Part of original lot fourteen (14) in Square four hundred 
and fifty-three (453), described as follows: Beginning for 
the same at the Northwest corner of said lot and running 
thence East on I Street twenty feet; thence South 132 feet, 
lO 1 /^ inches, to the rear line of said lot; thence west twenty 
feet; thence North 132 feet, 10M> inches, to the place of be- 
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I 
I 

ginning, known for purposes of assessment and taxation as 
Lot 815, I 

11 being assessed at $11,178.00, and subject to encum¬ 
brance of $7,500.00. | 

Original lot numbered two (2), known for purposes of as¬ 
sessment and taxation as lots 803 and 804, in square num¬ 
bered forty (40), j 

assessed at $7,631.00, and subject to encumbrance of 
$3,600.00. j 

Lots numbered ninety-nine (99) and one hundred (100) in 
A. Heckman’s subdivision of square 736, jas per plat re¬ 
corded in Liber 17, at folio 167, in the Surveyor’s Office of 
the District of Columbia, j 

assessed at $6,797.00, and subject to an encumbrance of 

$7,000.00. j 

Part of original lot four (4) in Square numbered four hun¬ 
dred and forty-seven (447); Beginning for the same at a 
point in the south line of said lot, 15.59 feet west of the 
southeast corner of said lot, said point of beginning being 
the center of the party wall between houses #627 and 629 N 
Street, Northwest and running thence West 115.30 feet more 
or less to the center of the partition wall between said house 
629 N Street and the house adjoining the same on the west; 
thence running North through the center of said mentioned 
wall 115 feet; thence running East 15.30 feet to a point due 
North of beginning; thence South 115 feet to beginning; be¬ 
ing improved by premises 629 N Street, Northwest, said 
courses and distances being established by a survey made 
bv the Survevor of the District of Columbia on December 
4th, 1913, recorded in Survey Book 36, page 409, known for 
purposes of assessment and taxation as Lot| 809 in Square 
447; subject to the use of the rear 5 feet by the width of said 
described lot for alley purposes, 

assessed at $3,106.00, and improved by premises 629 N 
Street, Northwest; and, 

Also parts of lots numbered fifty-three (53) and fifty- 

12 four (54) in the subdivision made by Shreve and 
others of lots in Square numbered Four hundred and 

forty-eight (448) as per plat recorded in Book N.K. page 
275: Beginning for the same at a point in the north line of 
said lot 54, 16.43 feet west of the northeast corner of said 
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lot 54, said point of beginning being the center of the party 
wall between premises 612 and 612M> N Street, Northwest, 
and running thence west 16.20 feet to the center of the party 
wall between said house 612 1/2 N Street and the house ad¬ 
joining the same on the west; thence south through the 
center of the last mentioned wall 105.75 feet to the rear line 
of said lot 53; thence east 16.20 feet to point due south of 
the point of beginning; thence North 105.75 feet to begin¬ 
ning. Said lot being improved by premises 612 1/2 N 
Street, Northwest, known for purposes of assessment and 
taxation as Lot 836; said courses and distances being estab¬ 
lished bv survey made on December 4" 1913 and recorded in 
Survey Book 36 page 408 of the Surveyor’s Office of the 
District of Columbia, 

improved by premises 612 1/2 N Street, Northwest, as¬ 
sessed at $4,119.00, and all subject to an encumbrance of 
$2,500.00. 

Lots numbered nineteen (19) to twenty-two (22) inclusive 

in George A. Mcllheney’s subdivision of part of original 

lot 1, in square 80, as per plat recorded in Book 14, page 8, 

in the Surveyor’s Office for said District, 

assessed at $13,966.00, and subject to encumbrances of 

$9,000.00. 

Said deceased was also possessed of Lots 792 and 793, of 
the subdivision known as Del Ray, Alexandria County, 
State of Virginia. 

4. Said deceased at the time of her death was possessed 
of the following personal property: 

97% shares, out of a total 495 shares, of the cap¬ 
ital stock of the P. H. Sheehy Co., of the ap¬ 


proximate value of.$6 842.50 

13 Brought forward.$6,842.50 

Cash on deposit in the American Security & 

Trust Co., Central Branch 

Savings account . 41.33 

Checking account . 178.18 

Total personal estate.$7,062.01 


The assessed value of the real estate amounts to $62,- 
408.00, subject to encumbrances aggregating $24,946.00. 
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5. The debts of the deceased, including her funeral ex¬ 
penses and those incidental to her last illhess, will approxi¬ 
mate $1,000.00. 

6. Said deceased left a last will and testament dated Oc¬ 
tober 22, 1930, wherein she nominated arid appointed your 
petitioners executors and requested that they be not re¬ 
quired to give any official bond as such. 

7. Your petitioners file herewith and as part hereof waiver 
of citation and consent to the probate of the last will and 
testament of the said deceased of Josephirie S. O’Donoghue, 
Maurice Edward Sheehy, Angela C. Jarvis, J. Patricia Sul¬ 
livan, Edward H. Sullivan, Agues L. Di Genaro, Gertrude 
Sullivan, D. Francis Sullivan, Jr., Anne Keatts, Ellen V. 
McNerhany and Annie Maria Hodgkins, j 

Wherefore, the premises considered,! your petitioners 
pray: 

1. That citation issue herein against Jiflia Sheehy, Fran¬ 
cis Sheehy, Eileen Sheehy, Rita Sheehyj, Eleanor Sheehy 
and John J. Sheehy, Jr., requiring them to answer the exi¬ 
gencies of this petition. 

2. That a guardian ad litem be appointed by this Honor¬ 
able Court to represent the interests rif the said Julia 
Sheehv, Francis Sheehv, Eileen Sheehv,j Rita Sheehv and 

Eleanor Sheehy. 

14 3. That the last will and testament of said de¬ 

ceased bearing date October 22, 1930, as herewith 
presented, be admitted to probate and record, both as a will 
of real and personal estate. 

4. That letters testamentary be granted to your peti¬ 
tioners. 

5. And for such other and further relief as the nature of 
the case mav require. 

FRANK P. SftEEHY 

MARGARET E. KENNEDY 

| 

TOBRINER, GRAHAM, BREZ & TOB^INER 

By THOS. GOTMER 

Attorneys for Petitioners. 

Suite 932, Southern Building. 

i 

District of Columbia, ss : 

We, Margaret E. Kennedy and Frank! P. Sheehy, being 
first duly sworn, on our oaths do depose and say that we 
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have read the foregoing petition by us subscribed and know 
the contents thereof; that the matters and things therein 
stated upon our personal knowledge are true, and 

15 i those stated upon information and belief, I believe 

to be true. 

FRANK P. SHEEHY 

MARGARET E. KENNEDY 

Subscribed and sworn to before me this 22d dav of April, 
A. D. 1935. 

FREDERICK G. UMHAU 

(Seal) Notarij Public, D. C. 

16 In the Supreme Court of the District of Columbia 

Holding a Probate Court 
Adminis. No. 

In re Catherine T. Sheehy Deceased. 

We, the undersigned, Josephine S. O’Donoghue, Maurice 
Edward Sheehv, Ellen V. McNerhanv, Annie Maria Hodg- 
kins, adult brother and sisters, and Angela C. Jarvis, J. 
Patricia Sullivan, Edward H. Sullivan, Agnes L. Di Gen- 
aro, Gertrude Sullivan, D. Francis Sullivan, Jr. and Anne 
Keatts, adults, being some of the heirs at law and next of 
kin of said deceased, having read and being fully ac¬ 
quainted with the contents of the last will and testament of 
said deceased, dated October 22, 1930, do hereby waive ci¬ 
tation and publication of advertisement insofar as we are 
concerned, and hereby expressly waive the right to file a 
caveat to said will, and do hereby consent and request as 
follows: 

That the said last will and testament be admitted to pro¬ 
bate and record as a will of both real and personal estate; 
that Margaret E. Kennedy and Frank P. Sheehy be ap¬ 
pointed executors and trustees of the estate of said de¬ 
ceased; that letters testamentary upon said estate be 
granted to the said Margaret E. Kennedy and Frank P. 
Sheehy, and that the Court act in the matter of said estate 
without further notice to us. 

JOSEPHINE S. O’DONOGHUE 
Witness FRANK P. SHEEHY 
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17 MAURICE EDWARD SHEEHY 

Witness FRANK P SHEEHY 

ELLEN V. McNERHANY 


Witness FRANK P SHEEHY ! 

ANNIE MARIA pODGKINS 
” FRANK P SHEEHY ! 

ANGELA C. JARVIS 
” FRANK P SHEEHY 

J. PATRICIA SULLIVAN 
” FRANK P SHEEHY | 

EDWARD H. SULLIVAN 
” FRANK P SHEEHY 

AGNES L. DI GENARO 
” FRANK P SHEEHY j 

GERTRUDE SULLIVAN 
” FRANK P SHEEHY | 

D. FRANCIS SULLIVAN, JR. 

” FRANK P SHEEHY 

ANNE KEATTS. i 
” FRANK P SHEEHY j 

(Endorsement: Petition for probate! of Will and 

Waiver of sundry next of kin. Filed Apr. |24, 1935. Theo¬ 
dore Cogswell, Register of Wills, D. C., Clerk of Probate 
Court). | 

18 Jun 10 1935 Theodore Cogswell Register of 
Wills, D. C. Clerk of Probate Court 


Order Admitting Will to Probate arifl Record 

i 

Upon consideration of the petition of Margaret E. Ken¬ 
nedy and Frank P. Sheehy, executors, filed herein and the 
waivers of citation and consents of Josephine S. O’Donog- 
hue, Morris Edward Sheehy, Helen V. McNerliany, Annie 
Maria Hodgkins, Angela C. Jarvis, J. Patricia Sullivan, 
Edward H. Sullivan, Agnes L. DiGenaro, Gertrude Sulli¬ 
van, D. Francis Sullivan, Jr. and Anne Keatts, adult heirs 
at law of said deceased, and it further appearing that John 
J. Sheehy, Jr., another adult heir at law of said deceased, 
has been dulv served with summons and citation herein, 
and it further appearing that the answer of Julia Sheehy, 
Frances Sheehy, Eileen Sheehy, Rita Sheehy and Eleanor 
Sheehy, minors, by Morgan H. Beach, their guardian ad 


I 

! 

| 
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litem, has also been filed herein and that the last will and 
testament of said deceased dated the 22nd dav of October, 
1930, has been duly proved by the attesting witnesses 
thereto and no caveat having been filed to said will, 

19 it is bv the Court this 10th dav of June, A. D., 1935, 

ADJUDGED, ORDERED‘AND DECREED that 
the said last will and testament of said deceased be, and the 
same is hereby, admitted to probate and record as a will of 
both real and personal property and that letters testa¬ 
mentary upon said estate be issued to said Margaret E. 
Kennedy and Frank P. Sheehy upon their executing an un¬ 
dertaking herein in the maximum penalty of $2,000.00—con¬ 
ditioned for the faithful performance of their duties as 
such executors. 

O R LUHRING 

J ustice. 

(Endorsement: Order admitting Will to probate and 
record. Filed June 10, 1935. Theodore Cogswell, Register 
of Wills, D. C-, Clerk of Probate Court). 

20 The petition of Margaret E. Kennedy respectfully 
shows: 

1. That on the 10th day of June, 1935, an Order was 
passed herein appointing Frank P. Sheehy and your peti¬ 
tioner as executors named in the last will and testament of 
said deceased. 

2. That before said executors could qualify herein said 
Frank P. Sheehy became seriously ill. 

3. That because of such illness he was unable to renounce 
his right to administer and it was impossible to have said 
executors qualify. 

4. That on July 9, 1935, said Frank P. Sheehy departed 
this life. 

WHEREFORE, THE PREMISES CONSIDERED, pe¬ 
titioner respectfully prays: 

21 1. That the Order passed herein appointing said 
Frank P. Sheehy and your petitioner as executors be 

amended to the effect that letters testamentary on the es¬ 
tate of said deceased issue to your petitioner. 

2. And for such other and further relief as the nature of 
the ease may require. 


MARGARET E. KENNEDY 





MARY R. SHEEHY VS. JOSEPHINE S. 0 *DONOGHUE. 15 

I, Margaret E. Kennedy, being first d^ily sworn, on my 
oath depose and say that I have read the foregoing Petition 
by me subscribed and know the contents' thereof; that the 
matters and things therein stated as of niy personal knowl¬ 
edge are true, and those stated upon information and belief 
I believe to be true. 

MARGARET £. KENNEDY 

I 

Subscribed and sworn to before me this 11th day of 
July, A. D., 1935. j 

FREDERICK G. UMHAU 

(Seal) Notary Publip in and for the 

District of Columbia. 

i 

(Endorsement: Petition to amend Order of probate. 
Filed July 12, 1935. Theodore Cogswell, Register of Wills, 
D. C. Clerk of Probate Court). j 

Upon consideration of the petition of Margaret E. 

22 Kennedy filed herein reciting the dpath of Frank P. 
Sheehy, who was appointed (with said Margaret E. 

Kennedy) as executor of the estate of said deceased, and 
the prior proceedings upon said estate heretofore taken 
herein, it is bv the Court this 12th day of July, A. D., 1935, 
ADJUDGED, ORDERED AND DECREED that the 
Order heretofore passed herein June 10, *1935, be, and the 
same hereby is, amended and that letters testamentary 
upon said estate be, and they are hereby, issued to said 
Margaret E. Kennedy upon her executing an undertaking 
herein in the maximum penalty of $2,000.00, conditioned for 
the faithful performance of her duties as such executrix. 

JOSEPH W. C<|)X 
Justice. 

I 

(Endorsement: Order amending Order of June 10, 1935, 
and granting Letters Testamentary to Margaret E. Ken¬ 
nedy. Filed July 12, 1935. Theodore Cdgswell, Register 
of Wills, D. C., Clerk of Probate Court). 

23 Petition for Letters of Administration D.B.N.C.T.A. 

To the Supreme Court of the District of Columbia, 
holding a Probate Court, j 

The petition of Josephine S. O’Donoglpue respectfully 
shows: ! 
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1. That she is a citizen of the United States, a resident 
of the District of Columbia, and a sister of the deceased, 
and residuary legatee and devisee under the last will and 
testament of said deceased. 

2. That by order passed herein June 10, 1935, Margaret 
E. Kennedy was appointed executrix of the estate of the 
said deceased, she being the surviving executrix named in 
the last will and testament of said deceased. 

3. That the estate of said deceased now consists of the 
following real estate: 

Part of Lot 37 in Square 2877, assessed as of the 

the value of. $8,185.00, 

and specifically devised. 

24 One-third interest in part of Lot 37, in 

Square 2877, assessed as of the value of.. $1,073.00, 
and subject to encumbrance of $930.00. 

Lots 153, 155, 157, 159, 161, 163, 165, 167, 169, 

171; 173, 175, 177, 179, 181 and 183, in Block 9, in 
the subdivision of “Montello”, as the same ap¬ 
pears of record in the Office of the Surveyor of 
the District of Columbia, specifically devised. 

One-half interest in Lots “U” and “V” in 

Square 638, of the assessed value of. $1,965.00, 

and subject to an encumbrance of $1,250.00, spe¬ 
cifically devised. 

One-third interest in Lot 59, in Block 25, “Co¬ 
lumbia Heights”, assessed as of the value of.... $2,788.00, 
and subject to encumbrances aggregating $2,- 
166.00, specifically devised. 

Part of Lot 14, in Square 453, assessed as of 

the value of .$11,178.00, 

and subject to encumbrances aggregating $7, 

500.00 

Lot 2, in Square 40, assessed as of the value 

of . $7,631.00, 

and subject to encumbrances aggregating $3,- 
600.00 

Lots 99 and 100, in Square 736, assessed as of 

the value of . $6,797.00, 

and subject to encumbrances aggregating $7,- 

000 . 00 . 








MARY B. SHEEHY VS. JOSEPHINE S. C^DONOGHUE. 17 

| 

Part of Lot 4, in Square 447, assessed as of 

the value of .. $3,106.00, 

and Lots 53 and 54, in Square 448, assessed as 

of the value of. j . $4,119.00, 

all of said lots being subject to encumbrances ag¬ 
gregating $2,500.00. I 

25 Lots 792 and 793, in the subdivision of Del 
Ray, Alexandria County, State bf Vir¬ 
ginia. | 

4. The personal estate consists of thje following: 

97% shares of the capital stock of the P. H. 

Sheehy Co., of the value of $70 per share' aggre¬ 
gating .j. $6,842.50. 

60% of said shares have been specifically be¬ 
queathed, and the remaining 37 will become the 
property of petitioner under the residuary 
clause of said will. 

Uncollected check of Real Estate Title Co.... 11,883.74 

Cash on deposit in the American Security and 


Trust Company, Central Branch.j. 544.03 

i _ 

Total Personal Estate. j . $19,270.27 


The assessed value of the real estate amounts to $47,- 
442.00, and the encumbrances amount to $24,946.00. 

The unpaid bequests amount to $12,500,00. 

The unsecured debts of said deceased, including her 
funeral expenses and those incidental to her last illness, will 
not exceed Seven Hundred Dollars ($700.00). 

5. That said Margaret E. Kennedy as such executrix 

proceeded to administer the estate!of said deceased, 
26 but died on September 2, 1935, without having fully 
administered the same. 

6. Inasmuch as said estate is still subject to administra¬ 
tion, it becomes necessary that some other person be ap¬ 
pointed administratix d. b. n. c. t. a. of the said estate with 
authority to administer the remaining assets of said estate. 

The premises considered, petitioner prays: 

1. That letters of administration d. b. nj c. t. a. upon said 
estate issue to your petitioner. 

j 

I 

i 


j 

i 

I 

i 
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2. And for such other and further relief as the nature of 
the case may require. 

JOSEPHINE S. O’DONOGHUE 

TOBRINER, GRAHAM, BREZ & TOBRINER 
By LEON TOBRINER 
Attorneys for Petitioner . 
i Suite 932, Southern Building. 

District of Columbia, ss : 

I, Josephine S. O’Donoghue, being first duly sworn, on 
my oath do depose and say that I have read the fore- 

27 going petition by me subscribed and know the con¬ 
tents thereof; that the matters and things therein 

stated upon my personal knowledge are true, and those 
stated upon information and belief, I believe to be true. 

JOSEPHINE S'. O’DONOGHUE 

Subscribed and sworn to before me this 17th day of Sep¬ 
tember, A. D. 1935. 

FREDERICK G. UMHAU 
(Seal) Notary Public in and for 

the District of Columbia . 

(Endorsement: Petition for Letters of Administration 
d. b. n. c. t. a. Filed Sept. 19, 1935. Theodore Cogswell, 
Register of Wills, D. C., Clerk of Probate Court). 

28 Order Issuing Letters 

Of Administration D. B. N. C. T. A . 

Upon consideration of the petition of Josephine S. 
O’Donoghue filed herein reciting the death of Margaret E. 
Kennedy as executrix of the estate of said deceased, leaving 
the estate of said deceased still unadministered, and the 
prior proceedings upon said estate heretofore taken herein, 
it is bv the Court this 19th dav of September, A. D., 1935, 
ADJUDGED, ORDERED and DECREED, that letters 
of administration d. b. n. c. t. a. upon said estate issue to 
Josephine S. O’Donoghue to administer the remaining 
estate of said deceased upon her executing an undertaking 
herein in the maximum penalty of sixteen thousand ($16,- 
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000.00) Dollars, conditioned for the faithful performance 
of her duties as such administratrix, d. b. n. c. t. a. 

DANIEL W. O’DONOGHUE 

Justice . ! 

i 

(Endorsement: Order issuing Letters of Administration 
d. b. n. c. t. a. Filed Sept. 19, 1935. Theodore Cogswell, 
Register of Wills, D. C., Clerk of Probate Court). 

29 James A. Toomey Phone National 4379 

Vincent L. Toomey 

- 

Joseph C. Suraci i 

M. M. McCarthy j 

Law Offices 
Toomey & Toomey 
1015 Fifteenth Street, N. W. 

Washington, D. C. | 

In Re Estate of j 

Catherine T. Sheehy, j August 21, 1936. 

Administration No. 48,241 j 

i 

Register of Wills, j 

Court House, 

Washington, D. C. j 

j 

Gentlemen: 

In order to proclude the possibility of closing the above 
entitled Administration Cause after the filing of the first 
and final account without including therein the payment of a 
certain deed of trust in the sum of $2,500.00 due on Lots TJ 
and V in W. D. Todd’s Subdivision of lots in Square num¬ 
bered 638, and improved by premises 453-455 Delaware 
Avenue, S. W., this is to notify your office that Mary R. 
Sheehy, administratrix c. t. a. d. b. n. iof the estate of 
Francis P. Sheehy, does hereby urge that said deed of trust 
should be paid and satisfied in accordance;with Item Six of 
the last will and testament of the said Catherine T. Sheehy. 

It will appear by reference to this Paragraph and Item 
Six that the said Catherine T. Sheehy, deceased, did devise 
unto Francis P. Sheehy 44 in fee simple” the aforesaid real 
estate and that said deed of trust is not disclosed in said 
devise or mentioned, and it is, therefore, fhe intent of the 
testatrix to devise this property free and clear of said deed 
of trust. 
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The said deed of trust should, therefore, be held a prove- 
able claim against said estate and be paid and discharged 
in accordance therewith. 

Very truly yours, 

VINCENT L. TOOMEY 

VLT :t 

(Endorsement: Letter of Vincent L. Toomev to Register 
of Wills, dated August 21, 1936. 

30 ESTATE OF CATHERINE T. SHEEHY, Deceased. 

No. 48,241 

Administration Docket 104 
Date of death April 4, 1935 

First and final Account of Josephine S. O’Donoghue, Administratrix, 

cLb.n.c.t.a. 

Original letters issued: July 16, 1935. 
d.b.n.c.t.a. 

Letters issued September 26, 1935 

Assets Disburse- 
Reeeived ments 

This accountant charges herself with the 
amounts shown on the Inventory of Money 
and Debts filed herein, to wit: 

Cash on deposit, 

American Security & Trust Co. 

Checking account . $ 544.03 

Savings account. 11,883.74 12,427.77 


Also with the amount shown on the Inven¬ 
tory of appraised Personal Estate, to wit: 

97% shares stock, P. H. Sheehy Co., 

Appraised at $70.00 6,842.50 

And with dividends on stock of the 
P. H. Sheehy Co. 636 51 

And also with interest on Savings Account 177.19 

Advance by residuary legatees and devisees 
to pay legacies and other expenses 2,333.37 

She claims credit and allowance for the fol¬ 
lowing disbursements: 

Vouchers. 

Paid Evening Star, publication against 


1 creditors 10.35 

2 1 2 3 4 5 6 7 8 9 10 11 Law Reporter Co. creditors against 8.00 

3 11 Edwin Behrend, medical services 96.00 

4 ** Jas. T. Ryan Co., funeral expenses 500.00 

5 “ Collector internal Revenue 62.57 

6 “ Morgan H. Beach, guardian ad litem 35.00 

7 “ Register of wills, accrued costs and 

this account 107.97 

8 “ Clerk of Court, Alexandria, ancillary 

letters 5 50 

9 ‘ ‘ Tobriner, Graham, Brez & Tobriner, 

probated claim 100.00 

10 “ Josephine S. O’Donoghue, commissions 803.70 

4% on $20,092.69 

11 “ Tobriner, Graham, Brez & Tobriner, 

attorneys* fee 1,250.00 

Amount carried forward 22,417.34 2,979.09 
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Assets Disburse- 
Received ments 

Brought forward, j 22,417.34 2,979.09 

Paid U. S. Marshal 4.50 

“ Julia A. Sheehy, Guardian of Franciis 
Sheehy, Eileen Sheehy, Rita 
Sheehy and Eleanor Sheehy, 
account of legacy under Item ;9 

as per order herein May 14, 1930 533.33 

“ Julia L. Sheehy, legacy under Item 9 

of will ! 400.00 


“ Julia A. Sheehy, Guardian of Frances 
Sheehy, Eileen Sheehy, Rita 
Sheehy and Eleanor Sheehy, bal¬ 
ance of legacy under Item 9 of 

will ! 1,066.68 

** to each of the following, who are tl>e 
children of and legatees under 
the last will and testament <^f 
Agnes C. Sullivan, deceased, un¬ 
der Item 9 of said will: Estate 
No. 45,532 


Angela C. Jarvis 


285.71 

J. Patricia Hannan 

! 

1 

285.71 

Edward H. Sullivan 

| 

i 

285.71 

Agnes L. DeGenaro 

j 

285.71 

Gertrude A. Sullivan 

i 

285.72 

Daniel F. Sullivan, Jr. 

1 

i 

285.72 

Ann W. Keats 

1 

285.72 

tl John J. Sheehy, legacy Under 

Item 9 

500.00 

** Ellen V. McNerhany, legacy 

Undeir 


Item 9 

i 

2,000.00 

“ Anna Maria Hodgkins, legacy 

Under 


Item 9 

i 

2,000.00 


“ Mary R. Sheehy, administratrix d.b.n. 


c. t.a., Estate Frank P. Sheehy, 
legacy under Item 9 

of will $2,000.00 

Less: probated claim 
of estate of this de¬ 
ceased against said j 

Frank P. Sheehy 501.88 1,498.12 

Retained for estate of Maurice Edward 
Sheehy, legacy under Item 9 of[ 

will | 2,000.00 

Accountant also claims credit and allowance* 
for the following legacies bcJ 
queatlied under Item 4 of thq 
will of said deceased: 

Mary R. Sheehy, administratrix' 

d. b.n.c.t.a., estate of Frank P.| 

Sheehy, 30 shares capital stock,, 

P. H. Sheehy Co., appraised at! 

$70 per share 2,100.00 

Dividends thereon April 5, 1935 

to Oct 31/36 195.35 

Josephine S. O’Donoghue, 30| 
shares capital stock P. H. Sheehy j 

Co., appraised at $70 per share 2,190.00 

Dividends thereon April 5, 1935 j 
to Oct 31/1936 


195.35 
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Julia Kennedy Burke, adminis¬ 
tratrix estate of Margaret E. 
Kennedy, 30% shares of capital 
stock, P. H. Sheehy Co., ap¬ 
praised at $70 per share 
Dividends thereon April 5, 1935 
to Oct 31/36 
BALANCE 


32 Brought Forward, 

Distribution 

Balance down 

Said balance consists of 7 shares of capital 
stock of the P. H. Sheehy Co. appraised 
at $70 per share, distributable to Joseph¬ 
ine S. O’Donoghue and Julia Kennedy 
Burke, residuary legatees 


T, Julia Kennedy Burke, only child and heir 
at law of Margaret E. Kennedy, residuary 
legatee under the last will and testament 
of said deceased, do hereby certify that T 
have examined the foregoing account and 
approve the commission claimed by said 
administratrix and attorneys fees claimed. 

Totals, 

JULIA KENNEDY BURKE 

District of Columbia, to wit: 

I, the undersized, Josephine S. 0 ’Donojyhue, Adminis¬ 
tratrix d.b.n.e.t.a. of the estate of Catherine T. Sheehy, late 
of the District of Columbia, deceased, do solemnly swear 
that the forego* 11 " account is just and true, and that I have 
bona fide paid, or secured to be paid, the several sums for 
which I claim credit and allowances. 

JOSEPHINE S. O’DONOGHUE 

Sworn to and subscribed before me this 11th day of No¬ 
vember, A. D. 1936 


2,152.50 

202.42 

490.00 


22,417.34 22,417.34 


490.00 


490.00 


490.00 490.00 


(Seal) 


JOHN C FOSTER 

Notary Public, D. C. 
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In the District Court of the United States for the 

District of Columbia i 

I 

Holding a Probate Court 

On this.day of.., A. D. 193 

the foregoing account, being now presented for approval, 
the same is, after examination by the Cobrt, approved and 
passed. 

| 

Justice . 

(Endorsement: First and Final Account of Josephine 
S. O’Donoghue, Administratrix d.b.n.c.t.^. Filed Nov. 18, 
1936. Theodore Cogswell, Register of Wills, D. C., Clerk 

of Probate Court). i 

] 

33 Exceptions to the First and Fined Account 
Of Josephine S. O’Donoghue, Adminis¬ 
tratrix D. B. N. C. T. A. 


Now comes Mary R. Sheehv, Administratrix c. t. a. d. b. 
n. of the estate of Francis P. Sheehy, sometimes called 
Frank P. Sheehy, and excepts to the Firjst and Final Ac¬ 


count of Josephine S. O’Donoghue, Administratrix d. b. n. 
c. t. a. of the estate of Catherine T. Sheehy, deceased, and 
requests that the Account of said Administratrix as hereto¬ 
fore stated be denied approval, and for reasons therefor 

savs: i 

* 

1. That said Administratrix d. b. n. c. t. a. has failed to 
pay all of the lawful debts and obligations incurred, con¬ 
tracted, and agreed to be paid by the said Catherine T. 
Sheehv, deceased. 

V / I 

2. That the said Administratrix d. b. n. c. t. a. has failed 
to pay the unpaid balance on a certain deed of trust as well 
as the notes secured thereby dated February 4, 1927, in the 
original sum of Four Thousand Two Hundred and fifty 
($4,250.00) Dollars, and upon which the s^id testatrix did 
on July 24, 1930, pay the sum of One Thousand Two Hun¬ 
dred and fifty ($1,250.00) Dollars, and thereafter on Feb¬ 
ruary 5,1935, did pay the further sum of Tyro Hundred and 
fifty ($250.00) Dollars, leaving unpaid at i the time of her 
demise the sum of Two Thousand Seven Hundred and fifty 
($2,750.00) Dollars, with interest at the rate of Six per 


! 
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centum per annum. That said notes were originally pay¬ 
able three (3) years after date, and were continued from 
time to time by said testatrix until the time of her demise, 
so that all of the unpaid balance will be due and payable on 
February 4, 1937. That said notes were secured by a cer¬ 
tain deed of trust on Lots U and V in W. B. Todd’s Sub¬ 
division of lots in Square numbered 638, in the City of 
Washington, District of Columbia, as per plat recorded in 
B, page 70, in the Office of the Surveyor for said District, 
the same being improved by premises numbered 453-455 
Delaware Avenue, Southwest. 

34 3. That in addition thereto said Administratrix 

and her predecessor in office, Margaret E. Kennedy, 
executrix of the estate of Catherine T. Sheehy, have failed 
to pay the semi-annual interest due upon said deed of trust 
at the following times and in the following amounts: 


August 5, 1935, $82.50 

February 7,1936, $82.50 

August io, 1936, $82.50 


Total $247.50 


So that the total indebtedness by virtue of said deed of 
trust is now Two Thousand Nine hundred ninety-seven Dol¬ 
lars and fifty cents ($2,997.50), Two Thousand Seven Hun¬ 
dred and fifty ($2,750.00) Dollars of which is payable to 
the holder of said note, and Two Hundred forty-seven Dol¬ 
lars and fifty cents ($247.50) payable to the Administra¬ 
trix c. t. a. d. b. n. and the sole devisee under the last will 
and testament of Frank P. Sheehy, deceased. 

4.That under and bv virtue of the last will and testament 

* 

of the said Catherine T. Sheehy, deceased, the following 
Paragraph or Item is included: 

ITEM 6. I further give, devise and bequeath unto my 
said brother, Frank P. Sheehy, in fee simple, the following 
described land and premises, situate in the District of Co¬ 
lumbia, and being lots lettered “U” and “V” in W. B. 
Todd’s subdivision of lots in Square numbered six hundred 
and thirty-eight (638), in the City of Washington, District 
of Columbia, as per plat recorded in B page 70 in the office 
of the Surveyor for said District, the same being improved 
by premises numbered 453-455 Delaware Avenue, South- 
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west. If I should during my lifetime sell and convey the 
real estate in this item devised, I then in lieu of the devise 
thereof to my said brother, give and bequeath unto him, the 
said Frank P. Sheehy, absolutely, the sum of Fifteen Hun¬ 
dred Dollars ($1,500.00). The record title to said real estate 
is in my name, but the said Frank P. Sheehy is entitled to 
an undivided one-half interest therein. j 

5. That the personal estate of the said Catherine T. 
Sheehy, deceased, was many times ample t0 pay this and all 
other personal debts and obligations due ajnd unpaid by the 
said Catherine T. Sheehy, deceased, and that the said Jose¬ 
phine S. O’Donoghue, Administratrix d. b. n. c. t. a., and 
her predecessor in office have failed to pay the aforemen¬ 
tioned deed of trust and notes secured thereby as well as 
the accruing interest thereon. 

35 This exceptant therefore prays: j 

1. That this Honorable Court direct and order the 
said Josephine S. O’Donoghue, Administratrix d. b. n. c. t. 
a., to pay the unpaid balance due upon sqid deed of trust 
and notes in the sum of Two Thousand j Seven Hundred 
and fifty ($2,750.00) Dollars, and all accruing interest which 
has heretofore not been paid, and which ihiglit have to be 
paid hereafter, and until said deed of trust and notes are 
fully paid and discharged. j 

2. That the First and Final Account of Josephine S. 
O’Donoghue, Administratrix d. b. n. c. t. aj, be so amended 
and revised as to include the payment of the aforesaid deed 
of trust and notes as well as all interest thbreon. 

3. That the Court grant such other and further relief as 
it deems necessary under the premises. j 

MARY R. SHEEHY 
Administratrix c. t. a. d. b. n. 
of the estate of Francis P 
Sheehy, sometimes called 
Frank P. Sheehy, Deceased . 
City of Washington, i 

District of Columbia, ss: 

I, Mary R. Sheehy, Administratrix c.t.a.d.b.n. of the es¬ 
tate of Francis P. Sheehy, deceased, do solemnly swear that 
I have read the foregoing exceptions subscribed by me, and 
that the matters and facts therein stated of my personal 
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knowledge are true, and those stated upon information and 
belief I believe to be true. 

MARY R, SHEEHY 

Subscribed and sworn to before me this 24 day of Novem¬ 
ber, A. D. 1936. 

i VICTOR S. MERSCH 

Notary Public, D. C. 

Deputy Register of Wills 

36 Notice of JIearing on Exceptions 

To: 

Messrs. Tobriner, Graham, Brez & Tobriner, & Frederick 
G. Umhau, 

Attorneys for Josephine S. O’Donogliue, Administratrix 
d.b.n.c.t.a. of the estate of Catherine T. Sheehy, 
Deceased, 

Southern Building, 

Washington, D. C. 

Gentlemen: 

Please take notice that the points to be submitted in sup¬ 
port of the exceptions to the First and Final Account of 
Josephine S. O’Donoghue, Administratrix d.b.n.c.t.a. of the 
estate of Catherine T. Sheehy, deceased, and the authorities 
intended to be used are attached hereto. The rules of this 
Court require that, if you oppose the granting of these ex¬ 
ceptions, you, as counsel aforesaid, shall, within five (5) 
days from the date of service of a copy of the attached ex¬ 
ceptions upon you or such further time as the said Court 
maV grant or as the parties to the action may agree upon, 
file in reply with the Clerk of this Court a statement of the 
points and authorities upon which you rely, and serve a copy 
thereof upon counsel for the exceptant, Mary R. Sheehy, 
Administratrix c.t.a.d.b.n. of the estate of Frank P. Sheehy, 
deceased. 

TOOMEY & TOOMEY 
Attorneys for Exceptant, 

Marv R. Sheehv, Administratrix 
c.t.a.d.b.n. of the estate of 
Frank P. Sheehv, Deceased. 

By VINCENT L. TOOMEY 
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j 

A copy of the above exceptions, the points and authori¬ 
ties, and the notice are hereby acknowledged this 24 day of 
November, 1936. j 

i 

FREDERICK G. UMHAU j 

Attorneys for Josephine S . O’Donoghue, 
Administratrix d.b.n.c.t.a. of the estate of 
Catherine T. Slieehy, Deceased, j 

i 

(Endorsement: Exceptions to the First and Final Ac¬ 
count of Administratrix d.b.n.c.t.a. Filed Nov. 25, 1936. 
Theodore Cogswell, Register of Wills, D. |C., Clerk of Pro¬ 
bate Court). | 

37 Answer of the Respondent , Josephine S. O’Donog¬ 

hue, Administratrix d.b.n.c.t.a. of th§ Estate of Said 
Deceased, to the Rule to Show Cause Issued, Herein 
February 15 , 1987 , and the Petition of' Mary R. Sheehy 
on Which Said Rule is Based . j 

i 

1 and 2. Answering paragraphs 1 and 2, this respondent 
admits the allegations thereof. | 

* I 

3. Answering paragraph 3, this respondent says that let¬ 
ters testamentary upon the estate of saiid Catherine T. 
Sheehy were issued to Margaret E. Kennedv and Frank P. 
Sheehy, the executors named therein; thajt said Frank P. 
Sheehy died before qualifying as such executor, and such 
letters were finally issued to said Margaret E. Kennedy on 
July 12, 1935; that said Margaret E. Kennedy proceeded 
to administer the estate of said deceased, fyut died on Sep¬ 
tember 2, 1935, without having completed such administra¬ 
tion; that thereupon letters of administration d.b.n.c.t.a. 
were issued to your respondent, who qualified September 
26, 1935. ' i 

' m i 

4. Answering paragraph 4, this respondent admits 

38 that said Margaret E. Kennedy and four respondent 
are named as residuary legatees and devisees under 

the last will and testament of said deceased^ and that Julia 
E. Burke, the daughter of said Margaret E- Kennedy, as 
her heir at law, with your respondent will share in the 
residue of said estate. Your respondent further answer¬ 
ing savs that she does not see what connection the collec- 
tion of the rents from the property of said deceased, which 
is not set forth in said petition, has to do with the distribu- 








28 MARY R. SHEEHY YS. JOSEPHINE S. o'dONOGHUE. 

tion of stock of the P. H. Sheehy Co., or the payment of the 
legacy bequeathed to said Frank P. Sheehy. 

This respondent further says that on November 18, 1936, 
she filed her first and final account as administratrix d.b.n. 
c.t.a. of the said estate, in which she set forth the present 
status of said estate and claimed credit for the distribution 
of thirty shares of stock of the said P. H. Sheehv Co. to the 
estate of said Frank P. Sheehv, and also claimed credit for 

mt 7 

the payment of dividends accrued thereon from the date of 
the death of the said Catherine T. Sheehy, to wit, April 4, 
1935, to October 31, 1936; that she also claimed credit for 
the payment of said legacy of $2,000.00, less the sum of 
$501.88, which was due from the estate of said Frank P. 
Sheehv to the estate of Catherine T. Sheehv. 

mi * 

Respondent further says that it will be observed from an 
examination of her said account that it becomes necessary 
for the residuarv legatees and devisees under the 
39 said will to advance the sum of $2,333.37, in order to 
pay the legacies and expenses of administration, and 
that after the entire distribution of said estate, there will 
onlv remain seven shares of the stock of the said P. H. 
Sheehy Co., appraised at $70.00 per share and amounting 
to $490.00, distributable as part of the residue of said es¬ 
tate; that this amount applied against the said sum of 
$2,333.37 will leave a deficit in the estate of said Catherine 
T. Sheehy amounting to $1,843.37, which will have to be 
assumed by vour administratrix and said Julia E. Burke 
as residuary legatees. 

5 . Answering paragraph 5, this respondent denies that 
the corpus of the estate of said Catherine T. Sheehy is many 
times ample to pay all specific legacies and devises, as well 
as an alleged debt of $2,750.00 set forth in said paragraph. 
She avers and says that according to the provisions of Item 
Nine of said will, all the rest and residue of the real estate 
of said deceased was devised unto her said sister, Margaret 
E. Kennedy, and her brother, the said Frank P. Sheehy, in 
trust, however, to sell the same, either at public or private 
sale, upon such terms as in their discretion they may deem 
best * * * and the proceeds thereof to distribute as in 
said will provided. Decedent in said item provided for six 
legacies of $2,000.00 each and one of $500.00, aggregating 
$12,500.00. 




I 



Your respondent further states that in the month 
40 of July, 1935, the said Margaret E. Kennedy, who 
was the surviving executrix under the said will, had 
an opportunity to dispose of lots 19 to 22, in square 80, 
improved by premises 606-608-610-612 Twenty-first Street, 
Northwest, for the sum of $25,000.00, subject to an encum¬ 
brance of $12,000.00; that this real estate constituted a part 
of the residue of the estate of said deceased, but before title 
thereto would be passed by the Title Company examining 
the same, due to the pendency of the said! probate proceed¬ 
ings, said Title Company required the net! proceeds derived 
from said sale to be held in escrow, to be applied to the 
payment of the debts and legacies bequeathed by said will. 
Under the circumstances the net amount derived from said 


sale, to wit, $11,650.00, is not a part of thei general personal 
estate of said deceased, but constitutes a fund for the future 
payment of debts and legacies; that said Margaret E. Ken¬ 
nedy was not compelled to sell said real estate at that time, 
and under the provisions of said will cpuld have waited 
until the filing of her final account, which would have 
showed a deficiency of personal estate and would have ne¬ 
cessitated a sale of the real estate in carder to pay the 
amounts bequeathed by said will. Having sold said prop¬ 
erty in July, 1935, instead of at the expiration of the admin¬ 
istration year, she merely anticipated the receipt of said 
money with which to eventually pay said legacies, and said 
fund of $11,650.00 is being held by said administra- 
41 trix, to be applied to the payment of the debts and 
legacies of the said decedent, which legacies aggre¬ 
gate the said sum of $12,500.00. j 

Respondent denies that the personal estate of said Cath¬ 
erine T. Sheehy, which consisted of stock in the P. H. 
Sheehy Co. and a small amount of cash, is many times ample 
or sufficient to pay the indebtedness represented by deeds 


of trust upon her real estate or the other personal debts and 
obligations of the said Catherine T. Sheehy. 

Respondent further says that the properties mentioned 


in the sixth, eighth, ninth and residuary eleventh clauses of 
said will, are all subject to deeds of trust aggregating the 
sum of $36,950.00, which the personal estate of said Cath¬ 


erine T. Sheehy is insufficient to liquidate. 


This respondent 

i 

i 

i 


i 

i 
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as administratrix as aforesaid has denied the alleged claim 
of the petitioner for the payment of a certain real estate 
note in the sum of $2750.00, secured by deed of trust on 
property specifically devised to said Frank P. Sheehy, and 
petitioner on the 25" day of November, 1936, filed her ex¬ 
ceptions to the first and final account of your respondent 
as administratrix of the estate of said Catherine T. Sheehy, 
because your administratrix did not include in said account 
payment of an existing encumbrance on the property here¬ 
inbefore referred to so specifically devised to said Frank 
P. Sheehy. Said exceptions were heard before Mr. 

42 Justice Cox, of this Court, who on January 22, 1937, 
overruled the same, to which action petitioner noted 

an appeal to the United States Court of Appeals in and for 
the District of Columbia. On February 8, 1937, petitioner 
filed her undertaking on appeal, so that the matter of said 
exceptions is now pending, and your respondent refers to 
and asks leave to read so much of said exceptions and an¬ 
swer of your respondent thereto, together with the opinion 
of the said Mr. Justice Cox, as may be necessary to en¬ 
lighten this Court on the hearing of the petition herein. 

And your respondent further states that if the United 
States Court of Appeals should decide that petitioner as 
the alienee of said Frank P. Sheehy, to whom the said prop¬ 
erty was specifically devised as aforesaid, is entitled to 
exoneration, it will be necessary to recast the account of 
your respondent as administratrix of the said estate, in 
which event everv other devisee will be entitled to exonera- 
tion so far as the meager personal estate will contribute to 
the proportionate reduction of the encumbrances upon all 
of the devised property. Under these circumstances re¬ 
spondent is uncertain as to what final disposition will be 
made of the stock of the P. H. Sheehy Co., and the same, 
together with the amounts due under said legacies, should 
therefore be held intact awaiting the disposition of the ex¬ 
ceptions filed to said account. 

Your respondent further says that portions of the 

43 said stock were bequeathed to other legatees who 
have not had the same distributed or transferred to 

them, and who will have to await the final disposition of 
the said exceptions. Respondent says that she is ready and 


i 
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willing to distribute the estate of said deceased in accor¬ 
dance with her first and final account wheii the same is ap¬ 
proved by this Honorable Court, but the said approval can¬ 
not be had until the matter of the said exceptions is dis¬ 
posed of. 

6 . Answering paragraph 6, this respondent denies the 
materiality of the allegations thereof respecting the rents 
received from the real estate of the said deceased, and 
moves to strike out such allegations. As 4 matter of fact, 
the major portion of the rents received have been applied 
to the reduction of the encumbrances existing upon said 
property. She denies that the alleged application of these 
rents represents “an abuse of the fiduciary authorities of 
said Josephine S. O’Donoghue, administratrix, or her pred¬ 
ecessor, Margaret E. Kennedy’’. Respondent says that 
petitioner has no justification or ground fbr an accusation 
of this character and the same should be stricken from said 
petition. 

Respondent further avers and says that |her bond herein 
is in the sum of $16,000.00, so that petitioner and the other 
legatees and devisees are amply protected. 

Further answering said petition, ^his respondent 
44 denies that the said petitioner is entitled to interest 
upon said unpaid legacy from the date of respon¬ 
dent’s appointment, to wit, September 26, 1935, as well as 
dividends upon the stock of the P. H. Sheehy Co. Your 
respondent under the law has twelve months, and perhaps 
because of a conflict between Sections 344 and 361 of the 
Code, thirteen months from the date of her appointment 
within which to settle and distribute the said estate. Her 
final account was due either September twenty-sixth or 
Octobe tw entv sixth, 1936, as the case may be, and was 
filed less than one month thereafter, and the delay in mak¬ 
ing distribution thereunder has been due entirely to the 
action of the petitioner in filing exceptions tjo such account; 
that it would be manifestly unfair to charge this respondent 
as administratrix with interest, when it is within the power 
of the petitioner, and such power has been exercised by her 
by the filing of the exceptions to said account, whether meri¬ 
torious or otherwise, to prevent your respondent from mak¬ 
ing final distribution of the said estate. 
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And now having fully answered, this respondent prays 
to be hence dismissed. 

JOSEPHINE S. O’DONOGHUE 

TOBRINER, GRAHAM, BREZ & TOBRINER 
By LEON TOBRINER 

Attorneys for Respondent 
! Suite 932, Southern Building 
Washington, D. C. 

45 District of Columbia, ss: 

I, Josephine S. O’Donoghue, being first duly sworn, on 
my oath do depose and say that I have read the foregoing 
answer bv me subscribed and know the contents thereof; 
that the matters and things therein stated upon my per¬ 
sonal knowledge are true, and those stated upon informa¬ 
tion and belief, I believe to be true. 

JOSEPHINE S O’DONOGHUE 

Subscribed and sworn to before me this 20th day of Feb¬ 
ruary, A. D. 1937. 

ELIZABETH G. SOUTTER 
(Seal) Notary Public in and for 

the District of Columbia. 

(Endorsement: Answer of Josephine S. O’Donoghue, 
Administratrix d.b.n.c.t.a. to rule to show cause and Peti¬ 
tion of Mary R. Sheeliy, asking for payment of legacy and 
transfer of stock. Filed Feb. 23,1937. Theodore Cogswell, 
Register of Wills, D. C., Clerk of Probate Court). 

46 Order Overruling Exceptions of Mary R. Sheehy , 
Administratrix c.t.a.d.b.n. of the Estate of Francis 

1 P. Sheehy , to First and Final Account of Josephine S. 
O’Donoghue , Administratrix d.b.n.c.t.a. of the Estate 
of Catherine T. Sheeliy 

This cause coming on to be heard upon the exceptions 
filed by Mary R. Sheehy, Administratrix c.t.a.d.b.n. of the 
estate of Francis P. Sheehy to the first and final account of 
Josephine S. O’Donoghue, administratrix d.b.n.c.t.a. of the 
estate of Catherine T. Sheehy, the answer of Josephine S. 
O’Donoghue, administratrix d.b.n.c.t.a., to the said excep- 
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tions, and counsel for the exceptant having expressly re¬ 
quested and agreed that the said exceptions might be dis¬ 
posed of upon the record as made without the taking of 
testimony, and admitting the truth of the well jdeaded alle¬ 
gations of the answer, so far as not inconsistent with the 
record, after argument by counsel for th^ respective par¬ 
ties, it is bv the Court this 22nd dav of January, A. D., 
1937, ‘ | 

Adjudged and Ordered, that the exceptions of the said 
Mary R. Sheehv, administratrix c.t.a.d.b.n. of the es- 
47 tate of Francis P. Sheehv to the first and final ac- 
count of Josephine S. O’Donoghud, administratrix 
d.b.n.c.t.a. of the estate of Catherine T. Shpehy, be and the 
same hereby are overruled. 

* I 

Bv the Court: 

* 

JOSEPH W COX 
Justice. 


Appeal noted in open court. Cost bond set at $100.00 or 
in lieu thereof a deposit of $50.00 cash. 

JOSEPH W COX 

| 

Justice. 

j 

(Endorsement: Order overruling Exceptions of Mary R. 
Sheehy, Administratrix d.b.n.c.t.a. of the estate of Francis 
P. Sheehy, to first and final account of Josephine S. 
O’Donoghue, Administratrix d.b.n.c.t.a. of the estate of 
Catherine T. Sheehy. Filed Jan. 22, 1937. j Theodore Cogs¬ 
well, Register of Wills, D. C., Clerk of Probate Court). 

48 Memorandum Overriding Exceptions to Account of 

Administratrix c.t.a.d.b.n. j 

Item 6 of the will of the decedent, Catherine T. Sheehy, 
reads as follows: 

“I further give, devise and bequeath unto my said 
brother, Frank P. Sheehy, in fee simple, the following de¬ 
scribed land and premises, situate in the District of Colum¬ 
bia, and being lots lettered ‘U’ and ‘V’ iii W. B. Todd’s 
subdivision of lots in Square numbered s}x hundred and 
thirty-eight (638), in the City of Washington, District of 


i 

i 

! 

| 

I 

I 

i 







34 I MARY R. SHEEHY VS. JOSEPHINE S. o’dONOGHUE. 

Columbia, as per plat recorded in B page 70 in the office of 
th6 Surveyor for said District, the same being improved by 
premises numbered 453-455 Delaware Avenue, Southwest. 
If I should during mv lifetime sell and convey the real es- 
tate in this item devised, I then in lieu of the devise thereof 
to my said brother, give and bequeath unto him, the said 
Frank P. Slieehy, absolutely, the sum of Fifteen Hundred 
Dollars ($1500.00). The record title to said real estate is 
in mv name, but the said Frank P. Sheehv is entitled to an 
undivided one-half interest therein.’’ 

The will is dated October 22, 1930. The testatrix died 
April 4, 1935. The lots devised by Item 6 are subject to a 
deed of trust dated February 4, 1927 to secure decedent’s 
notes in sum of $4,250.00 upon which two payments have 
been made, one of $1,250.00 on July 24, 1930, prior to the 
making of the will, and another of $250.00 on February 5, 
1935, shortly before her death. The notes, originally pay¬ 
able three years after date, have been extended so that the 
balance will be due February 4, 1937. 

The exceptant, Mary B. Slieehy, who is the widow and 
sole devisee of Frank P.Sheeliy, contends the administra¬ 
trix c.t.a.d.b.n. should pay the secured notes with all 
49 accrued interest so that the lots devised will pass 
under Item 6 free and unincumbered. Her counsel 
argues that the unpaid balance of the notes is a debt of the 
testatrix and as such should be paid in the course of admin¬ 
istration as anv other debt owed bv her, in acordance with 
the decisions of the Court of Appeals in O'Meara v. Slireve, 
58 App. D. C. 220, Tracy v. Atwell , 58 App. D. C. 397, and 
Union Trust Co. v. Brendlinger , et al. 59 App. D. C. 294. 
The administratrix refuses to charge herself with the bal¬ 
ance of this secured debt on the ground that the testatrix 
intended the land devised to pass subject to the incum¬ 
brance. 

On the hearing, counsel for the exceptant expressly re¬ 
quested that the exceptions be disposed of upon the record 
without the taking of testimony, admitting the truth of the 
well-pleaded allegations of the answer so far as not incon¬ 
sistent with the record. Under the authorities relied upon by 
both sides, the intention of the testatrix is recognized as 
controlling. 
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The personal estate, as shown by the petition for probate, 
consisted of 97% shares of stock of which all are specifi¬ 
cally bequeathed except 7 shares of the value of $490.00; and 
of deposits in bank aggregating $219.51. | Her unsecured 
debts, not counting funeral expenses and ^osts of adminis¬ 
tration, amount to $258.57. The cash legacies (Item 9) 
amount to $12,500.00. She owned numerous parcels of real 
estate the assessed value of which is above $60,000.00. 
Many of the parcels are incumbered, the total incum¬ 
brances, as stated in the answer to the exceptions, being 
$39,500.00. To provide funds to pay cash legacies, four 
lots were sold as provided under Item 9 of the will (subject 
to incumbrance of $12,000.00 assumed by the purchaser). 

The residuary legatees supplied to j the administra- 
50 trix the funds needed in addition to the personal 
property for payment of debts and administration 
expenses. 

It may be noted that the case differs materially on the 
facts from the cases relied on by the exceptant. Here there 
is no specific direction for the payment of debts of the testa¬ 
trix. The personal property left after the specific bequests 
is little more than enough to pay the small amount of her 
personal debts, and wholly inadequate to pay off the incum¬ 
brance on any parcel of her real estate. To j provide for the 
payment of cash legacies under Item 9, sfie made specific 
provision for the sale of real estate not; specifically de¬ 
vised, but she made no provision for the application of any 
of the proceeds of the sale to the payment of the debts se¬ 
cured on the parcels specifically devised oif on any of her 
real estate. The two lots devised to her brother under Item 

i 

6, although standing in her name, belonged one-half to her 
and one-half to him. The lots had been acquired in a joint 
venture. She and her brother paid the purchase money in 
equal shares, benefitted equally in the rents and profits, and 
contributed equally to curtailment of loans and payment of 
expenses. One-half the debt against the property was ob¬ 
viously the liability of the brother. These circumstances 
are considered significant. But of even greater significance 
seems the express provision of Item 6 for substituting $1,- 
500.00 for the legacy in the event the property should be 
sold during the life of the testatrix. She provides that if 


I 

i 

i 
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the property is sold in her lifetime, “I then in lien of the 
devise thereof to my said brother, give and bequeath unto 
him, the said Frank P. Sheeliy, absolutely, the sum of $1,- 
500.00.’’ What was the devise in lieu of which she was sub¬ 
stituting this sum ? One-half interest in the lots be- 
51 longed to him. She could give him only the half she 
owned. In 1927 tliev had obtained a loan on the 

mf 

property for $4,250.00. It is reasonable to assume the 
property was worth more than the loan. When she made 
her will in October 1930, she knew that in July preceding 
they had reduced their debt to $3,000.00. If she intended 
to pay off the debt, the devise she was making was equiva¬ 
lent to a one-half interest in the lots unincumbered,—a de¬ 
vise which certainly would have been worth more than $1,- 
500.00, and probably and reasonably would have been worth 
$3,000.00. From any viewpoint, $1,500.00 could hardly 
have been a fair substitute for a bequest of a one-half in¬ 
terest in the lots unincumbered. But if we assume there 
was a reasonable equity in the lots over and above the first 
loan, and bear in mind they had just previously increased 
that equity by reducing the loan to $3,000.00, then the sum 
of $1500.00 appears to be reasonable and understandable 
as an equivalent substitute, in lieu of , the sister’s one-half 
interest in the lots as thev stood. 

mf 

In a situation somewhat similar, presented in Fulenwider 
v. Birmingham Trust and Savings Co., 222 Ala. 95, anno¬ 
tated in 72 A. L. R. 702, an exhaustive and well-considered 
opinion denied the claim of the devisee for exoneration. 
The reasoning of the court, applied to the facts of this case, 
is convincing that a like result should follow here, on the 
ground that the testatrix intended to make the devise under 
Item 6 subject to the existing incumbrance. 

The exceptions are accordingly overruled. 

! JOSEPH W. COX 

Justice 

January 22, 1937. 

! (Endorsement: Memorandum overruling exceptions. 
Filed Jan. 22,1937. Theodore Cogswell, Register of Wills, 
D. C., Clerk of Probate Court). 
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52 Memorandum: Undertaking on jAppeal of Mary 
R. Sheehy, Administratrix d.b.n.c.t.|a., ($100.00), ap¬ 
proved February 8, 1937. 

I 

53 Assignment of Errors 

The Exceptant urges the following errors: 

1. That the Court erred is not holding that the real es¬ 
tate was devised free and clear of the encumbrance. 

2. That the Court erred in not directing the Administra¬ 
trix c. t. a. d. b. n. of the Estate of Catherine T. Sheehy, 
deceased, to pay and discharge the balance of the deed of 
trust against said real estate. 

3. That the Court erred in not holding that the balance 
due on said deed of trust was a debt against the testatrix 
Catherine T. Sheehy, deceased. 

4. That the Court erred in holding that it was the intent 
of the testatrix to devise the property cum onere. 

5. That the Court erred in its decree of January 22, 1937, 
overruling the exceptions of Mary R. SheGhv, Administra¬ 
trix c. t. a. d. b. n. of the Estate of Francis P. Sheehy, de¬ 
ceased. 

VINCENT L. TOOMEY, 

Attorney for Exceptant. 

I 

(Endorsement: Assignment of Errors pn Appeal. Filed 
March 2,1937. Theodore Cogswell, Register of Wills, D. C. 
Clerk of Probate Court). j 

54 Designation of Record 

The Clerk of the Court will please prepare a transcript 
of record for the United States Court of Appeals in the 
above entitled cause consisting of: 

1. Copy of the will of Catherine T. Sheehy, deceased. 

2. Petition for probate of will filed ApriJ 24, 1935. 

3. Order admitting will to probate datecl June 10, 1935. 

4. Petition amending order of June 10, 1935, filed July 

12, 1935. | 

5. Order amending order of June 10, 1935, dated July 12, 

1935. | 

6. Petition for Letters of Administration c. t. a. d. b. n. 

filed September 19, 1935. j 

7. Order issuing Letters of Administration c. t. a. d. b. n. 
dated September 19, 1935. 


38 


MARY R. SHEEHY VS. JOSEPHINE S. O'DONOGHUE. 


8. Letter of Vincent L. Toomey to Register of Wills 
dated August 21, 1936. 

9. Account of Josephine S. O’Donoghue, Administratrix 
c. t. a. d. b. n., filed November 18,1936. 

10. Exceptions of Mary R. Sheehy, Administratrix c. t. 
a. d. b. n. of the Estate of Francis P. Sheehy, deceased, to 
the account of Josephine S. O’Donoghue, Administratrix 

c. t. a. d. b. n., filed November 25, 1936. 

55 11. Answer of Josephine S. O’Donoghue, Admin¬ 
istratrix c. t. a. d. b. n., to the exceptions of Mary R. 

Sheehv, Administratrix c. t. a. d. b. n., filed December 10, 
1936. * 

12. Order overruling exceptions dated January 22, 1937, 
and noting of appeal. 

13. Memorandum overruling exceptions by Mr. Justice 
Cox dated January 22, 1937. 

14. Memorandum of bond and giving thereof. 

15. Assignment of errors. 

16. This designation. 

VINCENT L. TOOMEY, 
Attorney for Exceptant, 

Mary R. Sheehy, Administra¬ 
trix c. t. a. d . b. n. of the Estate 
of Francis P. Sheehy. 

(Endorsement: Designation of record on appeal. Filed 
March 2, 1937. Theodore Cogswell, Register of Wills, D. 
C., Clerk of Probate Court). 

56 District Court of the United States for the 

District of Columbia 

Holding a Probate Court 

District of Columbia, to wit : 

I, Theodore Cogswell, Register of Wills for the District 
of Columbia, Clerk of the Probate Court, Do Hereby Cer¬ 
tify the foregoing pages, numbered from 1 to 55, inclusive, 
to be true copies of the originals of certain papers on file in 
the office of the Register of Wills, Clerk of the Probate 
Court, in case No. 48,241 estate of Catherine T. Sheehy, de- 
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ceased, wherein Mary R. Sheehy, administratrix d.b.n.c.t.a. 
of the estate of Francis P. Sheehy, isj appellant and 
Josephine S. O’Donoghue, Administratrix d.b.n.c.t.a. is 
appellee, the same constituting a full, true, and correct 
transcript of record of proceedings had iiji said cause ac¬ 
cording to the Designation of counsel filed therein and made 
a part hereof. 

I Further Certify, That the bond for apbeal, in the pen¬ 
alty of One Hunderd dollars, was duly filed by said appell¬ 
ant, and approved by said Court on the 8th day of Febru¬ 
ary, A. D. 1937. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of the said Probate Courts this 9th day of 
March, A. D. 1937. j 

THEODORE COGSWELL 

i 

(Seal) Register of Wills for the Dis¬ 

trict of Columbia , Cleric of the 
Probate Court. 

I 

Endorsed: No. Estate of . .j. 

Deceased. Office of Register of Wills Clerk of the Probate 
Court Washington, D. C. 

i 

Endorsement on Cover. Mary R. Sheehy, Adminis¬ 
tratrix d. b. n. c. t. a. of the Estate of Frapcis P. Sheehy, 
deceased, Appellant, vs. Josephine S. O’Donoghue, Ad¬ 
ministratrix d. b. n. c. t. a. of the Estate of Catherine T. 
Sheehy, deceased. No. 6925. United Spates Court of 
Appeals for the District of Columbia Filecjl Mar 10 1937 
Moncure Burke, Clerk. 
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United States Court of Appeals for the 

District of Columbia 

i 

No. 6925 

I 

i 
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MARY R. SHEEHY, ADMINISTRATRIX d.b.n.c.t.a. OF 
THE ESTATE OF FRANCIS P. SHEEHY, DE¬ 
CEASED, APPELLANT, j 

vs. ! 


JOSEPHINE S. O’DONOGHUE, ADMINISTRATRIX, 
d.b.n.c.t.a. OF THE ESTATE OF CATHERINE T. 
SHEEHY, DECEASED. 


FILED APRIL 20, 1937 

Moncuee Burke, 

Clerk . 


Stipulation I 

i 

WHEREAS under Item 11 of the Designation of Record 
(Page 38 of the Record) filed in the above entitled cause, 
included the Answer of Josephine S. O’Dono^hue, Admin¬ 
istratrix d.b.n.c.t.a. to the exceptions of Mary R. Slieehy, 
Administratrix d.b.n.c.t.a., filed December 10,1 1936. 

AND WHEREAS, the same through error was omitted 
by the Register of Wills of the District of Columbia, Clerk 
of the Probate Court, in the preparation of t|ie record. 

NOW, therefore, the undersigned, as counsel for the ap¬ 
pellant and counsel for the appellee, do hereby stipulate 
that the annexed copy of the Answer of Josephine S. O’Don- 
oghue, Administratrix d.b.n.c.t.a., to the exceptions of Mary 
R. Sheehy, Administratrix d.b.n.c.t.a., filed December 10, 
1936, was intended under said Designation of Record, and 
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that the same is hereby adopted as a supplement to the 
Transcript of Record filed herein. 

VINCENT L. TOOMEY, 
Counsel for Appellant. 

TOBRINER, GRAHAM, BREZ & TOBRINER, 

Counsel for Appellee. 

LEON TOBRINER. 

1 Endorsed: Filed Dec 10 1936 Theodore Cogswell, 
Register of Wills, D. C. Clerk of Probate Court. 

In the District Court of the United States 

For the District of Columbia 

Holding a Probate Court 

Administration No. 48,241 

In re Estate of Catherine T. Sheehy, Deceased. 

Answer of Josephine S. O’Donoghue, Administratrix 
d.b.n.c.t.a, to the exceptions by Mary R. Sheehy, Adminis¬ 
tratrix c.t.a.d.b.n of the estate of Francis P. Sheehy, to the 
account of this respondent herein filed the 18tli day of No¬ 
vember, 1936. 

This respondent for answer to so much of said petition 

as she is advised it is necessarv and material for her to 

* 

answer, makes answer and says: 

1. She denies the allegation contained in paragraph num¬ 
bered one of said petition. 

2. She admits that she has not paid the unpaid balance 

on those certain notes secured bv the deed of trust in 

% 

paragraph numbered two referred to. She admits that the 
real estate securing the said notes and the balance thereof 
is known and described as lots U and V, in Todd’s sub¬ 
division of lots in Square 638, improved by premises num¬ 
ber 453-5 Delaware Avenue, Southwest, and she avers on 
the advice of counsel that she should not be called 

2 upon as the administratrix aforesaid to pay the said 
notes, nor is the petitioner entitled to exoneration 

of the said real estate from the lien of the said notes out of 
the estate of the said Catherine T. Sheehy. 
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i 

3. Answering paragraph numbered three, ^he admits that 
she has not paid the semi-annual interest referred to in the 
said paragraph. She has no knowledge with respect to the 
total indebtedness secured bv the said deed! of trust as in 
the said paragraph set forth. She denies I that the said 
amounts are payable to the exceptant. She admits that 
the said exceptant “is the sole devisee undejr the last will 
and testament of Frank P. Sheeliv, deceased”, and she 
avers that as alienee and devisee of the ^aid Frank P. 
Sheehv she is not entitled to any exoneration as prayed 
for in the said exceptions. 

4. Answering paragraph numbered four,; she believes 
that the excerpt from the will of Catherine|T. Sheehv as 
therein set forth is correct, but for greater! certainty she 
refers to the will of said Catherine T. Sheehv, admitted to 
probate and record by this Honorable CourtL 

5. Answering so much of paragraph nurhbered five as 
has not been in fact heretofore answered, she denies that 

7 i 

the personal estate of the said Catherine T* Sheehv was 
many times ample or is sufficient to pay the indebted- 
3 ness in the said exceptions referred td and all other 
personal debts and obligations due and unpaid by 
the said Catherine T. Sheehv. This respondent further 
avers that of the several properties mentioned and affected 
in and by the will of the said Catherine T. Sheehy and 
devised to her two sisters and one brother, thd said Francis 
P. Sheehy, the properties mentioned in the sixth, eighth, 
ninth, and the residuary eleventh clause of the said will, 
were all subject to various deeds of trust or Encumbrances 
aggregating, so far as respondent can now shite, the sum of 
$36,950.00, which the personal estate of the said Catherine 
T. Sheehy is insufficient to liquidate, and that the said 
Catherine T. Sheehy in making her will attempted so far as 
practical, and having in mind the said encumbrances, to 
make an equal distribution of her estate betjveen her sur¬ 
viving two sisters and brothers. 

And further answering the said exceptions, this re¬ 
spondent avers that the said lots U and V in Todd’s sub¬ 
division of lots in square 638, were purchased some years 
prior to the death of Catherine T. Sheehv! bv the said 
Francis P. Sheehy and the said Catherine T\ Sheehy as a 
joint venture, each being entitled to an undivided half in- 
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terest therein, and each contributed one-half of the pur¬ 
chase money and all other expenses incident to the said real 
estate, and benefited and shared equally in the rents and 
profits and all funds derived therefrom; that the 

4 title to the said real estate was at the suggestion 
of the said Frank P. Sheehy placed of record in the 

name of the said Catherine T. Sheehy for the purpose of 
facilitating a conveyance thereof at all times, so that the 
signature of the said Frank P. Sheehy and his wife, the said 
exceptant, Mary R. Sheehy, would not be required to any 
convevance thereof, and that as a matter of fact the said 
Francis R. Sheehy and the said Catherine T. Sheehy were 
joint owners of the said real estate; that the income from 
the said real estate was collected and accounted for by the 
said Catherine T. Sheehy to the said Frank P. Sheehy; 
that each of them contributed one-half of any curtails of 
loans and expenses. 

This respondent further avers that it is apparent from 

the provisions of the will of the said Catherine T. Sheehy 

that it was not the intention of the said testatrix that the 

encumbrance upon the said real estate devised to said 

Frank P. Sheehv under the sixth clause of her will should 

* 

be paid out of her estate, or that the said real estate should 

in anv manner be exonerated from the encumbrances exist- 
* 

ing thereon at the time of her death from her estate, and 
this respondent further avers that the said exceptant, Mary 
R. Sheehy, whilst filing her said exceptions as administra¬ 
trix c.t.a.d.b.n. of the estate of said Francis P. Sheehy, as 
is admitted in her said petition, is the sole devisee under 
the last will and testament of the said Frank P. 

5 Sheehv and as such alienee is not entitled to exoner- 

* 

ation, as this respondent expects to prove at a trial 
of tlie issue herein made. 

And now having fully answered, this respondent prays 
to be hence dismissed, with her proper costs. 

JOSEPHINE S. O’DONOGHUE 

TOBRINER, GRAHAM, BREZ & TOBRINER 

bv LEON TOBRINER 
* 

Attorneys for Respondent 
Suite 932, Southern Building, 

Washington, D. C. 
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District of Columbia, ss: 

I, Josephine S. O’Donoghue, being first duly sworn, on my 
oath do depose and say that I have read the foregoing 
Answer by me subscribed and know the contents thereof; 
that the matters and things therein stated as of my per¬ 
sonal knowledge are true, and those stated upon informa¬ 
tion and belief, I believe to be true. 

JOSEPHINE S. O’boNOGHUE. 

j 

Subscribed and sworn to before me this 9th day of De¬ 
cember, A. D. 1936. 

7 I 

ELIZABETH G. SOUTTER, 
(Seal) Notary Public in and for 

the District of Columbia . 

(Endorsement: Answer of Josephine p. O’Donoghue, 

Administratrix d.b.n.c.t.a., to the exceptions by Mary R. 

Sheehy, Administratrix c.t.a.d.b.n of the estate of Francis 
* 7 m \ m 

P. Sheehy, to the account of this respondeht herein file the 
18th day of November, 1936. Filed December 10, 1936. 
Theodore Cogswell, Register of Wills, D. 0., Clerk of Pro¬ 
bate Court). 

District Court of the United States for tjhe District of 

Columbia 

| 

Holding Probate Court 
District of Columbia, to wit: 

I, Theodore Cogswell, Register of Wills for the District 
of Columbia, Clerk of the Probate Court, Do Hereby Cer¬ 
tify, That the foregoing is a true copy of the original An¬ 
swer of Josephine S. O’Donoghue, Administratrix, d.b.n. 
c.t.a., to the exceptions by Mary R. Sheehy, Adminis¬ 
tratrix c.t.a.d.b.n. of the estate of Francis P. Sheehy, to 
the account of this respondent herein filed the 18th day of 
November, 1936, said copy being a Supplement to the tran¬ 
script of record of proceedings had in the estate of Cath¬ 
erine T. Sheehy, deceased, according to the Designation 
of Counsel filed therein and made a part thereof filed De¬ 
cember 10, 1936, in the office of the Register of Wills for 
the District of Columbia, Clerk of the Probate Court, in 


! 


I 
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the matter of the estate of Catherine T. Sheehy, deceased, 
Case No. 48,241 Adm. Doc. 104. 

I Further Certify, That I have compared said copy with 
the original paper in said office, and find it to be a full, true, 
and correct transcript thereof. 

Witness my hand and the seal of the said Probate Court, 
this 19th day of April, A. D. 1937. 

i THEODORE COGSWELL, 

Register of Wills for the District 
(Seal) of Columbia , Clerk of the Probate Court. 
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and trustee in conjunction with her brother, Frank P. 
Sheehy, sometimes called Francis P. Sheehy (Record 
Page 4). That Margaret E. Kennedy was appointed 
and qualified as executrix but died September 2, 1935, 
during the year of administration (Record Pages 15 
and 17). Frank P. Sheehy was appointed executor 
but never qualified, he having died July 9, 1935 (Rec¬ 
ord Page 14). Josephine S. O'Donoghue was there¬ 
fore appointed Administratrix d. b. n. c. t. a. (Record 
Page 18). 

The personal estate consisted of 97% shares of the 
capital stock of the P. H. Sheehy Co., Inc., of the value 
of $6,842.50 and cash in bank $219.51, while the real 
property was assessed for $62,402.00, and encumbered 
to the extent of $24,946.00, as set forth in the petition 
for probate of the will (Record Page 10). The peti¬ 
tion for Letters of Administration d. b. n. c. t. a. alters 
these figures so that the assessed value of the real 
estate is $47,442.00 and the encumbrances thereon $24,- 
946.00, and the personal estate: stock $6,842.50, an 
uncollected check from the Real Estate Title Co. 
$11,883.74 and cash $544.03 (Record Page 17). Obvi¬ 
ously, one parcel of real estate being Lots 19 to 22 
inclusive in Mcllheney’s subdivision of original Lot 
1 in Square 80 had been converted to cash, as this 
parcel of real estate is omitted in the petition for Let¬ 
ters of Administration d. b. n. c. t. a., as compared to 
the original petition for probate. This parcel of real 
estate was listed in the original petition for probate 
as having an assessed value of $13,996.00 and an en¬ 
cumbrance of $9,000.00, yet it produced the net check 
of $11,883.74 from the District Title Co. 


In the first and final account of Josephine S. O’Don- 
oghue, Administratrix d. b. n. c. t. a. (Record Page 20) 
the following appears as to the persbnal property: 
cash $12,427.77, stock $6,842.50, dividends on stock 
$636.51, interest on bank deposit $17|7.19 and “ad- 

i 

vanced by residuary legatees and devisees to pay leg¬ 
acies and other expenses $2,333.37”. 

The testatrix did under Item 9 of hbr will create a 
trust in which she directed that “all th^ rest and resi¬ 
due of my estate” be sold and from! the proceeds 
thereof distribute the total sum of $12,j300.00 in seven 
different legacies, according to the sub-items thereof 
(Record Page 4). These legacies were payable to var¬ 
ious relatives. Her brother, Frank P. Sheehy, re¬ 
ceived $2,000.00, but the residuary legatees and de¬ 
visees, Mrs. Kennedy and Mrs. O’Donoghue, did not 
participate. The testatrix did under Items 2 and 3 
of her will devise specifically unincumbered real estate 
to Margaret E. Kennedy, the residuary legatee, in 
the assessed value of $8,345.00, and under Item 8 she 
gave real estate specifically to Josephine S. O’Don- 
oghue assessed for $2,788.00 and incumbered in the 
sum of $2,166.00. Under Items 4 and |7 the testatrix 
bequeathed to her sister, Mrs. O’Donpghue, and her 
brother, Frank P. Sheehy, (30) shares each of the 
stock of the P. H. Sheehy Co., Inc., and under Item 
1 she bequeathed (30%) shares to her sister, Margaret 
E. Kennedy, leaving unbequeathed (7) shares of this 
company. Under Item 5 the will gives Frank P. Shee¬ 
hy unimproved lots in Del Ray, Alexandria County, 
Virginia, which are without any value according to the 
petition for probate. 
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Ttcm 6 of the will states as follows: 

“I further give, devise and bequeath unto my 
said brother, Frank P. Sheehy, in fee simple, the 
following described land and premises, situate in 
the District of Columbia, and being lots lettered 
‘CP and ‘V 7 in W. B. Todd’s subdivision of lots 
i in Square numbered six hundred and thirty-eight 
(638), in the City of Washington, District of 
Columbia, as per plat recorded in B page 70 in 
the office of the Surveyor for said District, the 
same being improved by premises numbered 453- 
455 Delaware Avenue, Southwest. If I should 
during my lifetime sell and convey the real estate 
i in this item devised, I then in lieu of the devise 
thereof to my said brother, give and bequeath 
unto him, the said Frank P. Sheehy, absolutely, 
the sum of Fifteen Hundred Dollars ($1500.00). 
The record title to said real estate is in my name, 
but the said Frank P. Sheehy is entitled to an 
undivided one-half interest therein.” 

The said Frank P. Sheehy died after the will of 
Catherine T. Sheehy w T as admitted to probate and rec¬ 
ord. In his will he bequeathed and devised liis entire 
estate unto his wife, Mary R. Sheehy, the appellant 
herein. Mary R. Sheehy, in the process of the admin¬ 
istration of the estate of Frank P. Sheehy, was ap¬ 
pointed Administratrix d. b. n. c. t. a. 

It appears in the petition for probate that the real 
estate included under Item 6 is subject to an incum¬ 
brance. That the incumbrance due thereon amounts 
to $2,750.00 and that the same was made originally by 
the testatrix in the sum of $4,250.00, and thereafter 
reduced by a curtailment of $1,250.00 on July 24, 1930, 
and a further curtailment on February 5, 1935 of 
$250.00, leaving an unpaid balance thereon from Feb- 
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! 


ruary 5, 1935 at six per centum. That the interest 
from February 5, 1935 has been paid by appellant, 

i 

because of appellee’s refusal to pay the same. That 
the principal of said loan became due February 5, 
1937. j 

i 

That under date of August 21, 1936^ appellant’s at¬ 
torney notified the attorneys for the appellee that the 
debt should be included in the final Account of Jose¬ 
phine S. O’Donoghue, Administratrix of the Estate 
of Catherine T. Sheehy (Record Page J.9). That when 
the same was not included upon the filing of the final 

i 

account, objections were filed to sai<J final account 
(Record Page 23). That the exceptions were answered 
and the same were heard upon the pleadings, the tak¬ 
ing of testimony being waived by appellant’s counsel. 
The exceptions were overruled and tl|e appeal there¬ 
upon noted. 

ARGUMENT. j 

The Rule of Exoneration as Applied to Devises. 

This Court has on at least three different occasions 
been called upon to construe the Rule j of Exoneration 
as applied to devises: O’Meara vs. Shreve, 58 D. C. 
App. 220, 24 Fed. 2nd 998; Tracy vs. Atwell, 58 D. C. 
App. 397, 31 Fed. 2nd 392; and Brendljinger vs. Union 
Trust Co. 59 D. C. App. 294. In eacli of these cases 
this Court was called upon, and did, reverse the lower 
court in its failure to enforce the law of exoneration. 
The case of Tracy vs. Atwell, supra, jis virtually the 
same as the instant case. However, in the Tracv case 
the testatrix had only assumed the deed of trust, 
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whereas, in the instant case, the testatrix had executed 
and made the deed of trust. In the instant case the 
testatrix owned a one-half interest in the property, 
but held title to the entire property. Her devisee was 
the owner of the other one-half interest, but did not 
participate in the execution of the trust, because he 
had no title. In the Tracy case the testatrix was the 
owner of the entire estate, subject to the trust, but 
was one-half owner with the devisee in other parcels 
of real estate devised under the will. In both the 
Tracv case and the instant case the devise was from a 
sister to a brother. 

A close comparison can also be made between the 
instant case and the case of Brendlinger vs. the Union 
Trust Co., supra . In the Brendlinger case to reinforce 
the expression of the intent to exonerate the real 
estate from the deed of trust, the devisee was given a 
legacy of $2,000.00. So to, in the instant case, the de¬ 
visee received a legacy of $2,000.00. The language of 
this Court on that feature therefore has great perti¬ 
nence (reading from bottom of Page 296): 

“In Item 4 of the will testatrix refers to her as 
‘my faithful friend and companion’, and devises 
the residence and most of its contents to her, and, 
‘in addition’ thereto, the sum of $2,000.00 ‘abso¬ 
lutely’. These provisions do not indicate that 
testatrix intended that the devisee should be re¬ 
quired to pay over the $2,000.00 legacy and 
$1500.00 in addition in order to discharge an in¬ 
debtedness upon the devised premises. The more 
reasonable construction is that the devisee was to 
receive the absolute title to the residence with the 
household chattels therein, and not a mere equity 
subject to an indebtedness of $3,500.00. Moreover, 
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the provision that the legacy of $2,000.00 should 
belong to the legatee 4 absolutely ’j does not seem 
consistent with an intent to devise the residence 
property subject to an indebtedness of $3,500.00.’ ’ 

A second feature of comparison with the Brend- 


linger case is the fact that both wills iwere without a 
direction to pay debts. While such a direction is not 
required in a will, as the law supplies the direction to 
pay debts, the absence of the same has a tendency to 
exhibit the same testamentarv consciousness. 


A feature in common between the distant case and 
the case of O’Meara vs. Shreve, supra, j is the fact that 
in both cases the devisee died during |the administra¬ 
tion of the devisor’s estate. This is df great import¬ 
ance because the appellee has raised the point that 
appellant 44 as alienee and devisee of the said Frank 
P. Sheehy she is not entitled to any j exoneration as 
prayed for in the said exceptions” (Addition to Rec¬ 
ord Page 3 line 9, and Page 4 third from last line). 


The instant case can be reconstructed from certain 
parts of the O’Meara, Tracy and Brendlinger cases 
when united together. 


The common law rule of exoneration is in force in 
the District of Columbia. Therefore,! in the specific 
devise of incumbered real estate the residuary legacies 
and devises must pay the incumbrance. If these are 
not sufficient then the general legacies and devises. 
However, in this case the residuary legacies and devises 
are sufficient to pay the incumbrance. Appellee in her 
answer (Addition to Record, Page 3 Paragraph 5) 


savs: 

w 

I 
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“This respondent further avers that of the sev¬ 
eral properties mentioned and affected in and by 
the will of the said Catherine T. Sheehy and de¬ 
vised to her two sisters and one brother, the said 
Francis P. Sheehy, the properties mentioned in 
the sixth, eighth, ninth and residuary eleventh 
clause of the said will, were all subject to various 
deeds of trust or incumbrances aggregating, so 
far as respondent can now state, the sum of $36,- 
950.00, which the personal estate of the said Cath¬ 
erine T. Sheehy is insufficient to liquidate, and 
that the said Catherine T. Sheehy in making her 
will attempted so far as practical, and having in 
mind the said incumbrances, to make an equal 
distribution of her estate bet T ween her surviving 
two sisters and brother/’ 

We respectfully urge the following analysis to the 
above paragraph: 

1. That the ninth and eleventh Items describe 
no particular real estate whatever, but must be char¬ 
acterized as general and residuary clauses. Item 9 
being general and Item 11 residuary. 

2. That the two sisters referred to therein are 
the two (only) residuary legatees and devisees. 

3. That according to appellee’s contention in dis¬ 
allowing the claim of exoneration, she vrould reduce 
her brother’s interest to the one-half equity in the real 
estate under Item 6, being the difference between 
$1,965.00, the one-half value, and $1,250.00, one-half 
the incumbrance, or $715.00, plus the Alexandria 
County property "which has no value, 30 shares of the 
corporate stock valued at $2,100.00 and a cash legacy 
of $2,000.00, or a total according to the values in the 
probate proceedings of $4,815.00 plus the Alexandria 
County property. 


Putting these factors to a test we find that the two 
sisters who are the two residuary legatees and dev¬ 
isees would have the exoneration to pay to appellant. 
On the other hand they would have no other exoner¬ 
ation to pay because they are the sole remaining spe¬ 
cific devisees. It is therefore quite vain for the appel¬ 
lee to urge that exoneration of the brother’s property 
would dictate exoneration of all the jreal estate. 

The fact that the testatrix concluded her devise with 

I 

an alternative legacy of $1,500.00 is jpositively indica¬ 
tive of her intent to exonerate the real estate. In other 

! 

words, when she and her brother had sold the property 
and they had divided the proceeds i she still desired 
that he receive from her estate the further legacy of 
$1,500.00. Even though they had concluded their joint 
property holding she still persisted ijn rewarding him. 
She could have mentioned the deed of trust with as 
much ease, if it were her intent to impose the payment 
of the same upon him. She minutely details the con¬ 
ditions of her ownership, but never refers to the deed 
of trust. 


The case relied upon by the appellee, Fulenwider vs. 
Birmingham Trust & Savings Co., 2^2 Ala. 95, differs 
materially from the instant ease for several reasons: 
First, because the devise read “My interest in all 
property owned jointly by us at the time of my death,” 
whereas the devise in the instant cage reads “in fee 
simple” with the remainder in explanation and, Sec¬ 
ondly, the Court in the Fulenwider chse permitted the 
following testimony (reading from Fage 98, 2nd col¬ 
umn) : 
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“Of the ambiguity in question, aided by the evi¬ 
dence in an ascertainment of the intent of the tes¬ 
tator, it is well to observe that the testimony of 
Hayes Tucker is to the effect that the testator 
was his partner in business; had talked to him 
! about his nephew, Howard Fulenwider, and had 
expressed a very keen interest in him because he 
was his namesake and because he was sicklv. In 
reply to the question as to whether he had talked 
with Leslie as to the habits of his brother or the 
fear that he had that his brother would dissipate 
his estate, he said that he had, and that the tes¬ 
tator had often expressed the wish that Leslie 
would return to Birmingham and engage in some 
productive occupation and discontinue his inter¬ 
est in literary pursuits and stage productions, and 
interests of that type. In answer to the question 
as to whether testator had expressed a fear that 
! his brother Leslie might lose his property by rea¬ 
son of his habits or manner of living, he said, ‘I 
can’t recall that’; he did express ‘the opinion that 
i he either might make or lose a big sum’.” 

To illustrate that the Alabama Court decided it 
upon such facts, there is the case of Foster vs. Foster, 
219 Ala. 70, in which this same Court onlv a short time 
before upheld the common law doctrine of exoneration. 
The Fulenwider case is out of course with all the 
other Alabama decisions on exoneration. 

An example of the variation of circumstances which 
permits exoneration is shown in the following cases: 
In Re Morse's Estate, being Wells Fargo Bank & 
Union Trust Co. vs. Mills College, 273 Pacific 130 (Cal¬ 
ifornia, decided December 21, 1928). In this case a 
testator specifically devised one parcel of real estate 
to Mills College, and his devise was entirelv silent as 
to a $20,000.00 mortgage against the property. In a 



second specific devise he expressly sfated that the 
same was devised free and clear of a piortgage debt. 
Court held that the devise to the coljege should be 
free of the incumbrance and so ordered, confirming 
lower court. The Court said on Page jL31 (2nd para¬ 
graph) : | 

“Both the original mortgage ahd that now a 
lien on the property devised to respondent were 
executed by the testator previous tp the execution 
of the will. The amount accrued thereby was a 
debt within the meaning of the probate statutes 
for which the testator was personally liable. As 
the Court said, in Estate of De Biernai, 165 Cal. 
223, 234, 131 P. 375, 380 (Ann. Cas. 1914 D. 26), 
with respect to the payment of spch debts: ‘We 
find no dissent in the authorities qn the proposi¬ 
tion that where the mortgage lien was created by 
the testator himself to secure his!own debt, and 
at the time of his death the mortgage is simply 
collateral security for the personal obligation, it 
is to be paid, as between executors,! devisees, lega¬ 
tees, and heirs, in the same manner: as the general 
unsecured debts of the deceased, in so far as the 
question from what property of jdeceased it is 
to be paid is concerned, unless the will discloses a 
different intent on the part of the!testator.’ ” 

This Court has already employed the case of In 
Hoff's Appeal, 24 Pa. 200, 204, when!it decided the 
O’Meara, Tracy and Brendlinger cases, supra. The 
principles enunciated in the Hoff casp represent in 
full detail the American doctrine of exoneration. 

The case of Higinbotham et al. vs. Manchester, 154 
Atlantic 242 (Conn., decided April 6, 1^)31) shows the 
doctrine of exoneration even to include extra-terri¬ 
torial effect. This case also employs the Hoff Appeal. 
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In this case testator living in Connecticut devised real 
estate specifically which real estate was located in 
Massachusetts. Massachusetts had a statute against 
exoneration of specifically devised real estate. Never¬ 
theless the Connecticut Court ordered exoneration. 
On Page 243 (Item 1) the Court said: 

“In the case of a devise bv a testator, resident 
in this state of land here situated, it is settled that 
the executor is under a duty, unless a contrary 
intent is expressed in the will, to pay a debt se¬ 
cured by a mortgage given by the testator upon 
the real estate. Bishop vs. Howarth, 59 Conn. 
455, 465; 22 A. 432; Turner vs. Laird, 68 Conn. 
198, 200, 35 A. 1124; Jackson vs. Bevins, 74 Conn. 
96, 100, 49 A. 899; Bulklev vs. Sevmour, 74 Conn. 
459, 461, 51 A. 125, 126, ‘92 Am. St. Rep. 229 ; 
Beard's Appeal, 78 Conn. 481, 62 A. 704; Jacobs 
vs. Button, 79 Conn. 360, 65 A. 150; Bridgeport 
Trust Co. vs. Fowler, 102 Conn. 318, 328, 128 A. 
719. The basis of the doctrine is the presumed 
intention of the testator, and in the earlier cases 
cited, where the will before the Court contained 
express directions for the payment of debts, this 
intention was largely rested upon this provision. 
See, also, Brainerd vs. Cowdrey, 16 Conn. 1, 7. 
In Bulklev vs. Seymour, supra, however, while 
the opinion of the Court does not expressly so 
state, an examination of the record and briefs 
discloses that there was in the will under consid¬ 
eration no direction for the payment of debts, 
and the case was attempted to be distinguished 
upon this ground; but the Court applied the same 
rule, saying that a devise of real estate incum¬ 
bered by a mortgage ‘prima facie imports an in¬ 
tention that such a debt shall be satisfied out of 
the general personal assets.’ The application of 
this presumed intention to the will of a testator 
amounts in effect to reading into it a certain pro¬ 
vision which, had he had the matter in mind, he 
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would have expressly stated. Thp result is the 
same as though the devise ‘had been followed by 
an express direction that the mortgage upon it 
should be paid by the executor.’ Jhcobs vs. But¬ 
ton, supra, page 364 of 79 Conn. 6q A. 150, 152.” 

j 

The fact that the devisee, Frank Pi Sheehv, was 
co-principal in fact with the devisor, his sister, Cath¬ 
erine T. Sheehv, does not alter the doctrine of exon¬ 
eration, as illustrated by the case of Stiqff vs. Millikin, 
162 Md. 245, 159 Atl. 599 (decided 1932)j. In this case 
the w r idow urged that a $22,000.00 mortgage against 
the property should be paid from the personal estate 
of the husband. The children urged thajt the property 
should be relieved of onlv one-half the debt, as it was 
the wife’s debt as well as his, the ownership being as 

_ i 

tenants by the entireties. The Court held that al¬ 
though a devise of land held by a husband and wife 
as tenants by the entireties is ineffectual to pass any 

i 

estate, since the wife surviving becopes the sole 
owner, such a devise is effectual to show the husband’s 
intention that the land shall be exonerated from the 
debt by its payment from his personalty. 

i 

Again, in Re Sutton’s Estate, 11 Dela. Ch. 460, 97 
Atl. 624, holding that the direction tp pay debts is 
immaterial. Debts and mortgages were much greater 
than the personal estate in this case. Held that the 
real estate under the residuary clause should be sold 
to exonerate the mortgage on specifically devised 
property. 

I 

In the verv recent case of Kennard vs. Kennard, 84 
S. W. 2nd 315, with particular reference to Paragraph 

j 

| 

i 

i 


i 

i 

I 
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10 on Page 322, the Texas appellate court reviews the 
common law rule of exoneration and the authorities 
thereon. 

CONCLUSION. 

The fact that the testatrix employs the broadest 
language “in fee simple”, and so minutely describes 
all the features of her ownership with the specific de¬ 
visee, yet without imposing any conditions as to the 
deed of trust against the real estate, is conclusive as 
to her intent to devise this property exonerated of the 
deed of trust. 

i Respectfully submitted, 

VINCENT L. TOOMEY, 

Attorney for Appellant , 

Mary R. Sheehy, Administratrix 

d. b. n. c . t. a. of the Estate of 
; ! Frank P. Sheehy , deceased . 
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for tfje Jitetrict of Columbia 

January Term, 1937 


No. 6925—Special Calendar 


Mary R. Sheehy, Administratrix d.b.in.c.t.a. of the 
Estate of Francis P. Sheehy, deceased, 

Appellant, 

vs. ! 


i 

i 

Josephine S. O’Donoghue, Administratrix d.b.n.c.t.a. 
of the Estate of Catherine T. Sheehy, deceased, 

Appellee . 


I 

BRIEF FOR APPELLEE 


Statement of Facts j 

i 

It is believed that a chronological restatement of the 
facts involved in this appeal will be of material as¬ 
sistance to the Court: 

Catherine T. Sheehy, domiciled in the pDistrict of Co¬ 
lumbia, died testate, May 4,1935 (R. p. 6). Under her 
last will, dated the twenty-second day of October, 1930, 
she appointed appellant’s husband, Frank P. Sheehy, 
sometimes called Francis P. Sheehy^ who was a 
brother of decedent, and decedent’s sifter, Margaret 
E. Kennedy, co-executors. (R. p. 1-5). By her said 
will she left the said Margaret E. Kennedy, Frank P. 

i 
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Sheehv, and another sister, Josephine S. O’Donoghue, 
an approximately equal number of shares in a family 
real estate corporation, and each of them certain speci¬ 
fied real estate. In respect to the parcel of real estate 
in controversy devised to Frank P. Slieehy, testatrix 
provided that if she should during her lifetime convey 
the same, then in lieu of that devise, Frank P. Sheehv 
was to have the sum of $1500.00. Testatrix further 
stated that title to said real estate was in her name 
and that Frank P. Sheehv was entitled to an undi¬ 
vided one-half interest therein. The residue of the 
real estate was devised to the said Margaret E. Ken¬ 
nedy and Frank P. Sheehv, in trust, to sell and pay 
certain pecuniary legacies, including a legacy of 
$2,000.00 to said Frank P. Sheehv. Margaret E. Ken¬ 
nedy and Josephine S. O’Donoghue were named as 
equal residuary legatees. (B. p. 1-5). 

On April 24, 1935, a petition for probate was filed 
by the persons named as executors under the will. 
(R. p. 5). On June 10, 1935, upon the foregoing peti¬ 
tion, the will was admitted to probate. (R. p. 13). 
On July 9, 1935, Frank P. Sheehv died, testate, before 
qualifying as an executor under the will of his sister, 
Catherine T. Sheehv. (B. p. 14). Upon petition of 
Margaret E. Kennedy, the surviving executrix, the 
lower Court on July 12, 1935, directed that letters 
testamentarv issue to said Margaret E. Kennedy as 
sole executrix. (B. p. 15). On September 2, 1935, Mar¬ 
garet E. Kennedy died (B. p. 17), and thereafter on 
September 19, 1935, upon the petition of Josephine S. 
O’Donoghue, the said O’Donoghue was appointed ad¬ 
ministratrix d.b.n.c.t.a. under the aforesaid will of 
Catherine T. Sheehv. (B. p. 18) Josephine S. O’Don¬ 
oghue proceeded with the administration of the estate, 
and upon completion thereof filed her first and final 
account. (B. p. 20). To this account appellant, Mary 
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as administratrix d.b.n.c.t.a. under the 

will of Frank P. Sheehy, filed exceptions (R. p. 23). 

Appellant is the sole devisee under the aforesaid will 

of Frank P. Sheehv. 

- 

Appellee filed her answer to the foregoing excep¬ 
tions (Addition to record, p. 2) and upon request of 
counsel for appellant, the issues made thereby were 
heard by the lower Court, without the talking of testi¬ 
mony, the truth of the well pleaded allegations of ap¬ 
pellee’s answer to the exceptions being admitted so 
far as not inconsistent with the record (R. p. 34). The 
lower court on January 22, 1937, filed a memorandum 
overruling appellant’s exceptions (R. p. 33), and 
thereupon on the same day signed an ord^r overruling 
the same, from which the present appeal is taken 
(R. p. 32). 

Appellant urges that the lower Court erred in not 
directing appellee as administratrix to pay and dis¬ 
charge the balance of a certain deed of trust against 
the real estate specifically devised to Frafik P. Sheehy 
(R. p. 37). | 

ITEM SIX of the will of decedent, (batherine T. 
Sheehy, reads as follows (R. p. 2): 

j 

ITEM 6. I further give devise bequeath 
unto my said brother, Frank P. Sheehv, in fee 
simple, the following described land and premises, 
situate in the District of Columbia, and being lots 
lettered “U” and “V” in W. B. Todd’a subdivision 
of lots in Square numbered six hundred and 
thirty-eight (638), in the City of Washington, 
District of Columbia, as per plat recorded in B 
page 70 in the office of the Surveyor for said Dis¬ 
trict, the same being improved by premises num¬ 
bered 453-455 Delaware Avenue, Southwest. If I 
should during my lifetime sell and! convev the 
real estate in this item devised, I than in lieu of 
the devise thereof to my said brother, give and 
bequeath unto him, the said Frank P. Sheehy, 
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absolutely, the sum of Fifteen Hundred Dollars 
($1500.00). The record title to said real estate 
is in my name, but the said Frank P. Sheehy is 
entitled to an undivided one-half interest therein. 

It further appears that the real estate devised by 
Item Six was subject to a deed of trust dated Feb¬ 
ruary 4, 1927, to secure the notes of Catherine T. 
Sheehy in the sum of $4250.00, upon which two pay¬ 
ments were made, one of $1250.00 on July 24, 1930, 
prior to the paaking of the will, and another of $250.00 
on February 5, 1935, shortly before the death of Cath¬ 
erine T. Sheehy. The notes originally payable three 
years after date vrere extended to mature on February 
4, 1937 (R. p. 34). 


ARGUMENT 


I. 

Appellant as administratrix D.B.N.C.T.A. of the will 
of Frank P. Sheehy has no right to an exoneration of 
the real estate devised under the will of Catherine T. 
Sheehy in the absence of a showing of some interest 
therein as administratrix. 

i Real estate devised under a will or left as intestate 
property vests immediately in the devisee or heir, sub¬ 
ject to the right of the personal representative of de¬ 
cedent, by statutory enactment generally universal, 
to subject the same to the payment of debts or the 
satisfaction of legacies charged thereon when the per¬ 
sonalty is insufficient. See I). C. Code , Title 29, Sec¬ 
tion 237. 

i Nothing appears in the record herein to show that 
the estate of Frank P. Sheehy is insolvent, or that the 
sale of real estate is necessary for the payment of 
debts of decedent, or legacies bequeathed under his 
will. If the real estate involved herein had been 
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i 

devised by Frank P. Skeeliy to a person other than 
Mary R. Sheehy, her lack of right, either as administra¬ 
trix d.b.n.c.t.a. or individually to call for exoneration 
would be more apparent. The fact that she appears 
to be sole devisee does not give her any greater right 
as administratrix to require exoneration. It is solely 
in the capacity of administratrix d.b.n.c.t.a. that appel¬ 
lant filed the exceptions and prosecutes this appeal. 
Payment of the notes secured by deed of trust upon 
the real estate devised by Item 6 ofj Catherine T. 
Sheehy’s will, upon the record as it here exists, neither 
benefits nor harms appellant in the capacity in which 
she prosecutes this appeal. The only! person to be 
benefited thereby, or injured by nonpayment, is 
Mary R. Sheehy, individually, as sole devisee, and 
she is not before this Court. 


n. 

i 

Assuming appellant has the right as administratrix 
to seek exoneration of the real estate, the intention of 
the testator is controlling, and that intention as here 
disclosed, evidences a desire that the beneficiary should 
take subject to the encumbrance. 

It is conceded by counsel, and established by the 
authorities, that whether the devise isj subject to or 
clear of encumbrance, is a matter to be determined 
by the ascertainment of testator’s intention. 

In Kell am vs. Jacobs, 152 Va. 725 (1930), The Su¬ 
preme Court of Virginia said: 

i 

“While it is a general rule of law that person¬ 
alty is not only the primary but thej only fund for 
the payment of debts and legacies, unless they 
are charged upon the realty by express direction 
or by necessary implication, the general rule is 
not to be applied in the construction of a will when 
to do so will defeat the manifest intention of the 

i 

i 


! 

i 


i 

i 
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testator. It is the intention of testator, however 
arrived at, that is the chief concern of the court 
and that intention when once determined will pre¬ 
vail even though technical refinement of the law 
must he sacrificed.” (Italics ours). 

i Item 6 of the last will of Catherine T. Sheehv de¬ 
clares, and it is further admitted as true by the agree¬ 
ment of counsel for exceptant for the purpose of a 
hearing upon appellant’s exceptions without the tak¬ 
ing of testimony, that appellant’s testator and dece¬ 
dent, Catherine T. Sheehv, were each entitled to an 
undivided one-half interest in the real estate devised 
thereunder; that appellant’s testator and Catherine 
T. Sheehy purchased the property in question as a 
joint venture; that each contributed one-half of the 
purchase money and other expenses, and each bene¬ 
fited and shared equally in the rents and profits and 
all funds derived therefrom; that at the suggestion 
of Frank P. Sheehy title was placed in the name of 
Catherine T. Sheehy for the purpose of facilitating 
conveyance and to avoid the necessity of the signa¬ 
ture of Frank P. Sheehy’s wife, appellant herein; that 
Catherine T. Sheehy accounted to Frank P. Sheehy 
for all income collected therefrom and each contrib¬ 
uted one-half of any curtails of loans thereon (Addi¬ 
tion to Kecord, p. 2 et seq.). 

i Assuming, therefore, that appellant has a right to 
seek exoneration, as between Frank Sheehy and Cath¬ 
erine Sheehy there can be no doubt that one-lialf of 
the trust indebtedness was that of Frank P. Sheehy. 
If Catherine had paid off the entire loan during her 
lifetime, she would undoubtedly have been entitled 
to contribution for one-half thereof from Frank, and 
the claim for exoneration, therefore, would be limited 
to that portion of the trust debt for which as between 
Catherine and Frank, Catherine was individually 
liable. 






In Fulenwider vs. Birmingham Trust & Savings 
Co., 22 Ala. 95 (1930), two brothers jointly owned a 
parcel of real estate upon which they executed a mort¬ 
gage in the principal sum of $60,000.00. One brother 
died and devised to the other an interest in that real 
estate, which at the time of death stjill was encum¬ 
bered by the mortgage. The devisee claimed that the 
real estate so devised was entitled to b^ exonerated to 
the extent of one-half of the mortgage indebtedness 
from the personal estate of testator. In an exhaus¬ 
tive opinion denying the claim of the devisee, the Court 
stated: 

41 It is assorted by Mr. Fulenwider that he is 
entitled to take the gift of his brother’s interest 
in their jointly owned real estate, Relieved of one- 
half of the $60,000 incumbrance thereon, and at 
the expense of the minor’s interest in the estate. 
In the construction of a will, the intent of the 
testator, to be gathered from the will itself, is the 
rule which transcends all other rules. Ralls v. 
Johnson, 200 Ala. 178, 75 So. 926. | No other rule 
need be sought for the construction! of a will where 
testator’s intent appears from the will itself, if 
not in the light of the circumstances surrounding 
the testator at the time the will is \nade. Fowlkes 
v. Clay, 205 Ala. 523, 88 So. 651. (7/ the Court by 
gutting itself in the testator’s position can ascer¬ 
tain from the language of the will\that it was not 
intended that the personal estate \should be sub¬ 
jected to the payment of the mortgage indebted¬ 
ness on the real estate devised, then such real 
estate must be held to be the primary fund out 
of which the mortgage indebtedness is to be paid. 

At the time the will was mad^, the mortgage 
for $60,000 had been given. Thf indebtedness, 
which the mortgage secured , was not that of the 
testator alone, but was just as much the debt of 
Leslie Fulemvider.” (Page 706) | 
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“Where the common-law rule prevails, it has 
been held that if the circumstances of the case are 
such as to indicate the testator’s intention not 
to charge the personal estate with the payment 
of the lien upon real estate, even when there is no 
express exoneration of the personal assets, the 
personal estate will not be charged primarily with 
the pavment of such lien. Draper v. Brown, 153 
Mich. i20,117 N.W. 213.” (Page 707). 

The sole difference between the case at bar and the 
Fulenwider case is that in the latter, the devisee, to¬ 
gether with his devisor, had executed the note secured 
by the trust. That, however, does not sufficiently dif¬ 
ferentiate or affect the result of the opinion as appli¬ 
cable to the instant case because as between Catherine 

Sheeliv and Frank P. Sheehv each was liable for one- 
* * 

half of the trust indebtedness inasmuch as each had 
received the benefits of the funds realized from the 
loan secured thereby. 

Appellant relies upon O’Meara v. Shreve, 58 D. C. 
App. 220, Tracy v. Atwell , 58 D. C. App. 397, and 
Brendlinger v. Union Trust Company, 59 D. C. App. 
294, as cases decided by this Court upholding her con¬ 
tention. In the first two of these opinions the Court 
lays great weight upon a direction contained in the 
respective wills to pay debts. There is no such direc¬ 
tion in the will of Catherine T. Sheehv. In all of the 
above cases there was nothing on the face of the will 
and no evidence introduced at any trial disclosing an 
intention that the devisee should take cum onere, so 
that in the absence thereof the common law rule that 
personalty is the primary fund upon which debts of 
the decedent is chargeable would apply. There was no 
substitutional legacy, no joint interest in the property 
devised with the devisee, as in the instant case, and 
nothing by which the Court could avoid application 




of the rule of presumed testamentary intention as to 
primary payment from the personalty, j 

The most significant evidence, however, that tes¬ 
tator, Catherine T. Sheehv, intended the real estate 
devised under Item 6 to Frank P. Sheehv to pass sub¬ 
ject to the encumbrance is ascertainablej from the lan¬ 
guage of the aforesaid Item 6. Testatrix provides: 


“If I should during my lifetime! sell and con- 
vev the real estate in this item devised, I then in 
lieu of the devise thereof to my said brother, give 
and bequeath unto him, the said Frank P. Sheehv, 
absolutely, the sum of Fifteen Huhdred Dollars 
($1500.00). The record title to said real estate is 
in my name, but the said Frank P. j Sheehv is en¬ 
titled to an undivided one-half interest therein.” 


The lower Court in its memorandum has so terselv 

j i 

and cogently determined the testamentary intention 


of this language that we quote a part 
(K. p. 35): 


of its opinion 


“But of even greater significance seems the 
express provision of Item 6 for substituting $1,- 
500.00 for the legacy in the event j the property 
should be sold during the life of the testatrix. 
She provides that if the property is sold in her 
lifetime “I then in lieu of the devjise thereof to 
my said brother, give and bequeath! unto him, the 
said Frank P. Sheehv, absolutely^ the sum of 
$1,500.00.” What was the devise wq lieu of ivhich 
she was substituting this sum? Onp-half interest 
in the lots belonged to him. She could give him 
onlv the half she owned. In 1927! thev had ob- 
tained a loan on the property for j $4,250.00. It 
is reasonable to assume the property was worth 
more than the loan. When she made her will in 
October, 1930, she knew that in July preceding 
thev had reduced their debt to $3,(100.00. If she 
intended to pay off the debt, the devise she was 
making was equivalent to a one-hhlf interest in 
the lots unincumbered,—a devise which certainlv 
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would have been worth more than $1,500.00, and 
probably and reasonably would have been worth 
$3,000.00. From any viewpoint, $1,500.00 could 
hardly have been a fair substitute for a bequest 
of a one-half interest in the lots unincumbered. 
But if we assume there was a reasonable equity 
in the lots over and above the first loan, and bear 
in mind they had just previously increased that 
equity by reducing the loan to $3,000.00, then the 
sum of $1500.00 appears to be reasonable and 
understandable as an equivalent substitute, in lieu 
of , the sister’s one-half interest in the lots as they 
stood.” 


III. 

If Mary R. Sheehy as sole devisee under the will of 
Frank P. Sheehy had sought exoneration, she would 
not be entitled thereto, even if testamentary intention 
to exonerate were shown. 

! The common law rule of exoneration of real estate 
out of the personalty has never been extended to af¬ 
ford the devisee or alienee of a person entitled to 
exoneration the same benefit. Mary R. Sheehy is the 
sole devisee under the will of Frank P. Sheehy. 

In Keene vs. Munn, 60 X. J. Eq. 398, 400, the Court 
makes the following statement: 

“The only question in the case is, whether the 
parties claiming title under John O. Munn, the 
devisee of the mortgagor, are entitled to have the 
complainant’s mortgage paid out of the personal 
estate of the mortgagor in exoneration of the 
land devised. 

At common law personal estate is the primary 
fund for the payment of debts and the heir at law 
may call upon the executor to exonerate the land 
bv discharging the mortgage debt out of the per¬ 
sonal estate upon the ground that the personal 
estate had the benefit of the money for which the 
mortgage was given. The devisee stands in the 
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same position as the heir and is entitled to the 
same equity. But the mortgagee j or alienee of 
the heir or devisee has no such equity. The prin¬ 
ciple is adopted in favor of the fleir or devisee 
alone and not in favor of his aliehee.” (Italicjs 
ours) 

See also Kreuger vs. Ferry, 41 N. J. Eq. 432, 437. 

In Haven vs. Foster, 9 Pick. 112, the following 
statement appears: 


“But at common law the heir is entitled to the 
aid of the personal property of thq mortgagor in 
paying off mortgages; but if the heir, without 
making application for aid in redeeming, disposes 
of the mortgaged estate, he cannot afterwards call 
upon the personal estate for assistance.” 

In the case of Scott vs. Beecher, 5 Mjaddock 65, one 
James Tyson held a copyhold estate and mortgaged 
the same. Under his will he devised to his wife, Eliza¬ 
beth Tyson, all of his estate, particularly including 
the copyhold estate, and made her his Executrix. Ty¬ 
son’s will was probated and the wife qualified as 
executrix. She subsequently died, intestate, leaving 
a brother as her sole heir at law. 

HELD: 


“Elizabeth Tyson was devisee of the copyhold 
estate, and was also residuary legatee and execu¬ 
trix of the mortgagor. If she had thought fit she 
might have paid off the mortgage out of the per¬ 
sonal estate of her husband, for it is admitted 
that she possessed assets sufficient to pay all the 
debts, including the mortgage, and it may, there¬ 
fore, be said that she elected to continue the mort¬ 
gage as a charge on her real estate. But I appre¬ 
hend this is not a case in which hetf personal rep¬ 
resentative is bound to make out any such fact 
of election. By the gift to her as residuary lega¬ 
tee, the personal estate of James Tyson became 
her personal estate, but the mortgage debt of 
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i James Tyson was not her debt, and her heir, 
therefore, has no equity to pay off this mortgage 
i out of her personal estate.” 

: "While it is true that in O'Meara v. Shreve, supra, 
the executor of the devisee was a party to the proceed¬ 
ings, his interest in the real estate devised is not ap¬ 
parent from the record, and the point here made was 
not raised. It does, however, appear from the record 
therein, that the claim for exoneration had been made 
by the devisee herself during her lifetime. 

CONCLUSION 

The common law rule of testator’s presumed inten¬ 
tion to exonerate encumbrances upon real estate out 
of personalty in the absence of evidence to the con¬ 
trary is a harsh one. The average testator does not 
think of his estate as divided into categories of realty 
and personalty. In a number of States the rule re¬ 
quiring exoneration has been abolished by statute and 
applies only if the will so provides. For such statutes 
see the following cases: 

Hannibal Trust Co. vs. Elzea, 315 Mo. 485; 286 
S. W. 371. 

' Farrell vs. Farrell, 207 App. Div. 209; 200 
X. Y. S. 561. 

• Hapke vs. Schafer-Doolin Mortgage Co., 100 
Okla 70; 229 Pac. 621. 

Estate of Hill, 87 Pa. Super. 173. 

And the result achieved by these statutes would 
seem more closely to approximate the actual intention 
of the average testator if he had thought about the 
matter at all. 

In view, therefore, of the fact that appellant as ad¬ 
ministratrix has no right to claim exoneration, that 
the will on its face and the evidence relating to the 
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property in question disclose an intention to devise 
the same cum onere , and that an alienee of a devisee 
has no right to exact exoneration frorii the devisee’s 
testator’s personalty, it is respectfully submitted that 
the order of the lower court overruling appellant’s 
exceptions should be affirmed. 

i 
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Respectfully submitted, 

l 

Leon Tobriner^ 

Selig C. Brez, 

7 I 

Frederick G-. Umhau, 
Walter N. Tobriner, 
Attorneys for Josephine S. O’Donoghue, 
d.b.n.c.t.a. of the Estate of 
Catherine T. Sheehy, deceased. 
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